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IN THE CIRCUIT COURT OF 
THE IITH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 
CASE NO. 94-08273 CA (22) 
HOWARD A. ENGLE, M.D., 
et al., 

Plaintiffs, 


vs . 

R.J. REYNOLDS TOBACCO 
COMPANY, et al.. 

Defendants. 

_/ 

Miami-Dade County Courthouse 
Miami, Florida, 

Wednesday, 9:40 a.m. 

May 19, 1999 
TRIAL - VOLUME 320 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit Judge, 
pursuant to notice. 
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(Whereupon, the following proceedings were had:) 

THE CQURT: Anything new? Nothing new. 

MR. MARTINEZ: Something old. 

THE CQURT: All right. How about old 

business? 

MR. MARTINEZ: Your Honor, I'd offer Defense 
Exhibit 3181 into evidence. It is the hard copy of — 
THE CQURT: Have you seen it? 

MR. MARTINEZ: I gave it to him yesterday. 


10 

MR. 

RQSENBLATT 

: Yes. We object to it. 

But, 

11 

I mean, is this the time 

that we really want to go 

into 

12 

this, now? 




13 

THE 

CQURT: No 

, we don't have to go Into 

it. 

14 

I thought — 




15 

MR. 

RQSENBLATT 

: No. 


16 

THE 

CQURT: I 

said I thought I had admitted 

17 

it, if he would come up 

with the original, which 


18 

apparently he 

did. 



19 

MR. 

MARTINEZ: 

I don't want to take any 

time. 


http://legacy.library.ucsfueduMd/snnG5a00/pdfidustrydocuments.ucsf.edu/docs/zphd0001 








20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 


I just thought it was — 

MR. ROSENBLATT: Yes. 

MR. HEIM: In fact. Your Honor, let me make a 
suggestion, if I might, so we don't delay things, and I 
think this will probably be all right with counsel. 

I told Mr. Rosenblatt this morning that I 
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will not have another witness in the defense case, and 
that means that I'll be resting after Mr. Morgan. 

And what I'd like to do is, if it's 
acceptable to the Court, is have the same arrangement 
that the plaintiffs had. There are some clean-up 
things that are left to be done. There are some 
exhibits that we talked about. There may be some 
from — Mr. Martinez has the one. There may be some 
from Dr. Semenik that we didn't get around to putting 
in. 

I know the plaintiffs still want to get 

in — 

THE COURT: Yes. 

MR. HEIM: — theirs. So when I say that we 
rest, if it's all right with the Court, I would like it 
to be subject — 

THE COURT: Subject, sure. 

MR. HEIM: — later to having an opportunity 
to cover those things. 

THE COURT: Yes. I think it applies to both 
parties so we know where we're going. So much work 
that really needs to be cleaned up and loose ends. I 
agree with you. 

MR. MARTINEZ: I just didn't want to forget. 

THE COURT: That's all right. I appreciate 


MR. ROSENBLATT: I'll remind you, Joe. 

MR. MARTINEZ: Thanks. 

MR. HEIM: It may be that each defendant may 
have some exhibits that it missed. 

THE COURT: I don't have a problem. I'm not 
talking about you specifically. 

MR. HEIM: Right. 

THE COURT: This will apply to all of the 
defendants. They may have witnesses that they want to 
put on. 

MR. HEIM: We're together on this. 

MR. MOSS: I think we can represent from all 
of the defendants that this will be the last witness 
called in the defense case, subject — 

THE COURT: All right. 

MR. MOSS: — subject to Mr. Heim's 
interjection that we have evidentiary matters or 
exhibits, the announcing of the closing of our case 
doesn't foreclose us from taking those issues up with 
the Court. 

THE COURT: Well, then don't announce that 
you're finished, just that's the last witness, and then 
you go about your business, and when that's finished, 
you can rest. 
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MR. MOSS: Yes. But that's the same thing 
that you allowed the plaintiffs to do. 

THE COURT: What I'm saying — you 
misunderstood. What happens, basically, is you finish 
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5 with your witness. You don't have to say, plaintiff or 

6 defense rests. You can say: We have no further 

7 witnesses. Now, let's clean up all our paperwork, and 

8 when we clean up the paperwork and you are satisfied 

9 you have everything you want, then you rest. There's 

10 no problem with that. 

11 MR. HEIM: I think what I would like to 

12 say — 

13 THE COURT: It's the same thing — 

14 MR. HEIM: I think what I would like to say, 

15 if it's okay with the Court, that subject to what we 

16 discussed this morning, we have no other witnesses and 

17 the defense rests. 

18 THE COURT: That's fine. You can say that if 

19 you want to, but then we're still faced with the 

20 problem: What are we going to do with the jury? 

21 MR. HEIM: I know. We're going — 

22 THE COURT: We have to tell the jury: Look, 

23 both sides have rested, but it ain't over yet because 

24 we haven't heard the lady sing. Right? 

25 MR. HEIM: Right. 

34851 

1 THE COURT: Now we have to sit around and 

2 figure out what we're going to do with time. We're 

3 going to be here for some time. We don't know when to 

4 bring them back. We'll have to discuss this. 

5 MR. HEIM: I agree. 

6 THE COURT: That's why I say, rather than 

7 say, "I rested," you can say now, after everything is 

8 cleared up, then you can rest. 


9 



Now 

, you can talk about it or think 

about it 

10 

during 

' the recess or 

whatever you want to do. 

But we 

11 

still 

have rebuttal 

on his side. And I don't 

know how 

12 

long that's going to 

take. 


13 



We 

still have to figure out how long 

it' s 

14 

going 

to 

be. 

how much a hiatus for the jury before we 

15 

get into 

the 

actual 

closing arguments, because 

we' re 

16 

going 

to 

have 

a lot 

of work to do. 


17 



But 

either 

soiution will work out. 


18 



MR. 

HEIM: 

Okay. 


19 



THE 

COURT: 

Either. 


20 



MR. 

MOSS : 

I think we're on the same 

page. 

21 



THE 

COURT: 

Yes. Either way. 


22 



MR. 

HEIM: 

Okay. 


23 



THE 

COURT: 

Okay. 


24 



MR. 

HEIM: 

So I think we're ready to 

go. 

25 



THE 

COURT: 

Okay. Let's get the jury out. 







34852 

1 

then. 






2 



THE 

BAILIFF: Bringing in the jury. 


3 



(The jury 

entered the courtroom.) 


4 



THE 

COURT: 

All right. Have a seat. 

f oiks . 


9 

10 

11 

12 

13 

14 

15 


THE COURT: 
and cheerful? 

JURY PANEL 
THE COURT: 


Good morning, folks. 

JURY PANEL: Good morning. 

Everybody still happy and bright 


(Responds affirmatively.) 
All right. Over the night, 
anybody hear anything, see anything, talk about 
anything, be exposed to anything that may have any 
relationship to this case or any of the issues 
involved? 

THE JURY PANEL: (Responds negatively.) 
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16 


THE COURT: Okay. 

Very good. Let's proceed 

17 


MR. ROSENBLATT: 

Good morning, ladies and 

18 

gentlemen, 



19 


JURY PANEL: Good 

morning. 

20 


CONTINUED CROSS EXAMINATION 

21 


OF JAMES J 

. MORGAN 

22 

BY MR. ROSENBLATT: 


23 

Q. 

Good morning, Mr. 

Morgan. 

24 

A. 

Good morning, Mr. 

Rosenblatt. 

25 

Q. 

What I'd like to 

do this morning is go over 


34853 


1 with you a series of what I consider to be, you know, 

2 representative Philip Morris ads, and I may have some 

3 questions with you about them. 

4 A. Okay. 

5 Q. About some of them. And some of them I'll 

6 just want you to verify that it is, in fact, a Marlboro 

7 or some other product, and, you know, show it to the 

8 jury. 

9 This is a magazine that I was unfamiliar 

10 with; you may be unfamiliar with it. On the cover is 

11 the Beatle John Lennon's son, Sean Lennon, and I think 

12 the magazine is called Paper. 

13 Is this something you're familiar with? 

14 A. No. 

15 Q. Okay. 

16 MR. HEIM: Do you have the date, Stan? 

17 MR. ROSENBLATT: June 1998. 

18 BY MR. ROSENBLATT: 

19 Q. Now, the first Marlboro ad I'm going to show 

20 you — and I'll simply hand you the magazine so you 

21 can, you know, go through it. It's obviously a 

22 two-page Marlboro ad. Why don't you look through it. 


34854 


3 MR. HEIM: As Your Honor knows, we have an 

4 objection to the post-'94 ads. 

5 THE COURT: We need to talk about that. 

6 MR. ROSENBLATT: And you might as well look 

7 at the other tabs. 


23 

A. 

I'm sure it 

is . 

24 

Q. 

Yes . 


25 

A. 

Of course, ' 

98, I wasn't there. 

1 

Q. 

I understand. 

2 

A. 

But this is 

clearly a Marlboro ad 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE WITNESS: Okay. 

(The following proceedings were had at 

sidebar:) 

THE COURT: We've had this discussion before 
about post-'94 material. Both sides have used it, you 
know, in one form or another, so it's difficult to make 
a hard and fast rule against it to say, "No, you can't 
do it," because it's been done with both sides. 

MR. ROSENBLATT: And I believe you overruled 
the objection on that point, and of course I've shown 
many Reynolds ads. 

THE COURT: I did in one case and not 
another, but then it got to the point that everybody 
was doing whatever they wanted to anyway. 

Is this an American magazine or British 

magazine? 

MR. ROSENBLATT: I think it's American. My 
understanding is it's American. 
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THE COURT: It will tell you inside. 

MR. HEIM: I've never heard of it. But it 
may well be. 

I think, actually, what you did last time is 
you — you, over the defense objection — 

THE COURT: I overruled it on the basis that 
they continued to say that they don't do it, have never 
done it, would never do it, and that was the reason I 
let it in. If it can be shown, if the jury believes 
that this is, in fact, contravening that statement, 
now, I don't know, that's a question for the jury. 

MR. HEIM: I think that was the basis for the 
testimony entirely, virtually entirely, and I think 
what Your Honor did, so you can remember, you let him 
be — you let the witness be cross examined on ads, but 
you did not admit them into evidence. I think that's 
what you did. 

THE COURT: That was with the ones that he 

used? 

MR. HEIM: Yes, sir. 

THE COURT: You folks have shown some ads of 
recent nature, too. 

MR. MOSS: I don't think that — well, my 
recollection is we hadn't, but the record is what it 
is . 
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THE COURT: What's the reason for this 
particular ad? Is it youth-oriented or is this a 
difference tact? 

MR. ROSENBLATT: Yes. That's part of it. 

And also, just to show — 

THE COURT: What's the other? 

MR. ROSENBLATT: — representative — 
representative ads. 

THE COURT: Well, other than that, it 
wouldn't really — it really wouldn't have any 
relevance or material. 

MR. ROSENBLATT: The focus is youth. 

THE COURT: Well, if it was focused on youth 
and says this is a youth-oriented magazine, okay, 
that's one thing. The next problem occurs with him 
because he wasn't there. That's nothing that he's done 
or sanctioned because he wasn't part of the corporation 
at that time. 

MR. ROSENBLATT: Well, that's what I'm going 
to ask him: Were these the kinds of ads? 

THE COURT: Was he there? 

MR. ROSENBLATT: No, he said he wasn't there 
in '98. That's a fact. But are these the kinds of ads 
that when you were there that were being run? 

THE COURT: Why don't you show him the ads 

34857 


that were there at the time? 


MR. ROSENBLATT: It's hard to find old 


magazines, and my understanding — 

THE COURT: You've got a whole archive. 

MR. ROSENBLATT: My understanding is the ads 
are pretty much — because I think they're wrong. I 
think the date of the ads is not, you know, a germane 
issue. I think we've all — especially you've had 
testimony that the Marlboro ads have been the same for 
35 years. Why should I — 

THE COURT: Is it the same kind of ad? Well, 
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12 

let me 

take a 

look. 


13 


Sir. 



14 


THE 

WITNESS 

: Sure. 

15 


MR. 

ROSENBLATT: The tabs. Judge. 

16 


THE 

COURT: 

That's cute. Okay. This is 

17 

special 

music 

issue. 

June of '98 . 

18 


MR. 

HEIM: 

You're looking — I see the page 

19 

you're 

looking 

[ for. 


20 


THE 

COURT: 

Publishing page. 

21 


MR. 

HEIM: 

Publishing page, yes. 

22 


THE 

COURT: 

My goodness. It's a crazy 

23 

magazine. Very avant 

-garde. 

24 


This 

1 is one 

ad. 

25 


MR. 

HEIM: 

Yes. 





34 

1 


MR. 

ROSENBLATT: Yes. 

2 


THE 

COURT: 

I'll see what else is in here. 

3 


MR. 

ROSENBLATT: The other tabs. Just 


4 basically your typical — I'm not saying this is the 

5 typical — as an advertising guy, what's being 

6 conveyed. Very brief. 


7 


THE 

COURT: 

I think the question is 

8 

basically: Is this 

the kind of thing that would — 

9 


MR. 

MOSS : 

Well, you've got to — I agree. 

10 

but - 

- 



11 


MR. 

ROSENBLATT: Should I ask him about that? 

12 


MR. 

MOSS : 

No. 

13 


THE 

COURT: 

The point is, if this is the kind 

14 

of magazine which would be attractive to youth, then I 

15 

would 

have no 

objection. 

16 


MR. 

ROSENBLATT: Yes. Well, obviously. 

17 


THE 

COURT: 

That's what they have to figure 

18 

out. 




19 


MR. 

MOSS : 

But in order to do that — 

20 


THE 

COURT: 

They'd have to see it. 

21 


MR. 

MOSS : 

Number one, you know our objection 

22 

as to 

relevance and 

as to preemption. And I know what 

23 

Your . 

Honor's 

feeling 

is. But if he's going to be 

24 

allowed to do 

this - 

- we need to talk about the whole 

25 

magazine. 







34851 

1 


MR. 

HEIM: 

Well, no. I mean, actually, I 

2 

think 

if the 

Court is going to permit him to be 


3 examined on this, that's one thing. But I would object 

4 to it being shown to the jury or admitted — 

5 THE COURT: How are they going to make a 

6 determination as to whether or not this is one of those 

7 magazines that's youth-oriented? 

8 MR. HEIM: If the subject is whether it's 

9 youth-oriented — 

10 THE COURT: Yes. 

11 MR. HEIM: If that's the subject, then in the 

12 first instance it ought to be pre-May 1994, or at 

13 least, the second instance, it ought to be something 

14 that was during his tenure. 

15 THE COURT: Well, you know, to make a 

16 statement that we never have or haven't done this since 

17 1934, whatever it might be, we never have, and that's 

18 been the policy all these years, and as far as he knows 

19 they don't do that and never even had thought about it, 

20 I don't know. I mean, after all, he isn't the only one 

21 who's sitting here testifying. 

22 It is the overall concept of what's going on. 
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Now, he may say, "I don't know anything about this." 

MR. HEIM: He may. I don't know. 

THE COURT: If he doesn't know anything about 
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it, how else is he going to get it in, other than the 
fact that it's a magazine? 

MR. MOSS: Suppose he says, "I don't know 
anything about the magazine"? Should that not end it? 

MR. ROSENBLATT: I'm not asking him right now 
if he knows anything about the magazine. I'm first 
asking him if he knows anything about the ad. 

MR. MOSS: No. But that question was just 

asked. 

THE COURT: Yes. 

MR. MOSS: Are you familiar with the 
magazine? And he says he's not. So that's — 

THE COURT: It's very difficult. 

MR. MOSS: That's the state of the record, 
the question that was asked. 

MR. HEIM: I don't know where this magazine 
comes from. It's too hard to figure out. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

THE COURT: Folks, why don't you go to the 
jury room for just a few minutes, please. 

(The jurors exited the courtroom.) 

(The following proceedings were had at 

sidebar:) 

MR. HEIM: Do you know where it comes from, 

34861 

Stan? 

MR. ROSENBLATT: I honestly don't. In my 
office, there's a Leahy box. You should see the ones I 
left back at the office. 

THE COURT: It's on the market. 

MR. ROSENBLATT: I had to keep away from 
all of the porn. 

THE COURT: Do they have ads in porn 

magazines? 

MR. ROSENBLATT: Well — 

MR. MOSS: Well — 

MR. ROSENBLATT: It's different what people 
consider porn. I consider Hustler — 

THE COURT: Hustler and all that. 

MR. ROSENBLATT: Of course. 

THE COURT: Really? Cigarette ads? 

MR. ROSENBLATT: I think so. 

THE COURT: Okay. Let's make some inquiry of 
him while the jury is out. 

MR. HEIM: Okay. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

VOIR DIRE EXAMINATION 
BY MR. ROSENBLATT: 

Q. Mr. Morgan, this Marlboro ad, "Win a Trip to 
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the Marlboro Ranch," was that — was this kind of 
advertising generically — not necessarily this 
specific ad, but was this being done during your 
tenure? 

A. Not so much, no. 

Q. But some? 

A. Very, very little. 
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Q. Okay. But I'm just — all I'm trying to 
demonstrate now is that — and even if it was one time, 
up until the time you retired as CEO, this ad or an ad 
very similar to it, you know, listing bars and "Win a 
Trip to the Marlboro Ranch" was being used by Philip 
Morris? 

A. Not — I don't believe listing bars, because 
I know that's a new program. Win a trip, sweepstakes 
kind of thing, yes, as a promotional ad, but bars 
specifically, no. 

Q. Okay. 

A. Bars is a new promotional technique, because 
you have to be over 21 to be in them. So they are sort 
of isolated adult venues. 

And there was actually an article in the Wall 
Street Journal a couple of weeks ago where all of the 
cigarette companies are shifting promotional efforts 
towards bars because of the 21-year-age restriction. 
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Q. I assume, even when you were president and 
CEO, you would not have passed on every single magazine 
that a Philip Morris ad appeared in? 

A. Would I have approved the use of every single 
magazine? 

Q. Right. 

A. No, but I would have made sure that the media 
selection rules about the circulation being a certain 
percentage over age 21 would have been enforced. 

Q. Right. 

A. But, no, I would not have picked individual 
magazines. 

Q. In this magazine, in addition to the Marlboro 
ad that I just showed you, there's also a Parliament 
ad, and I was just going to simply ask you about the 
Parliament ad, and there's a Virginia Slims ad — 

A. Yes. 

Q. — as to whether these ads are kind of 
typical of the Parliament ad and the Virginia Slims ad 
that were being used when you were president and CEO? 

A. With little differences. They're fully 
representative of the Parliament and Virginia Slims 
advertising that was run when I was with the company. 

Q. They are fully representative? 

A. They are fully representative, with little 
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nuance differences. 

Q. Okay. And a Marlboro ad would be fully 
representative, with the exception of the listing of 
the bars; that's something — 

A. I believe the listing of the bars is 
something new, and the use of bars as promotions is 
new. So, to me, you know, in simple, absolute terms, 
the Virginia Slims and Parliament ads are ads that 
basically I was running, basically. The Marlboro ad is 
quite different. 

MR. ROSENBLATT: Well, I've just got a series 
of these. Judge. I mean, I'm not sure exactly — I've 
got a whole bunch of publications, and I want to — 

THE COURT: Will you be excused? 

(The witness exited the courtroom.) 

MR. HEIM: Your Honor, there seems to be 
three questions — 

THE COURT: Wait. 
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The jury has left. 

Yes, sir. 

MR. HEIM: I was going to say — I was going 
to suggest that there be three questions asked: Does 
he know the magazine, does he know where it's — where 
it's from, and just to see if he recognizes the 
magazine at all. 
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THE COURT: Well, he hasn't asked those 

questions. 

MR. ROSENBLATT: I — 

THE COURT: What is your position, sir? 

MR. ROSENBLATT: My position is, I just — 
they put the former CEO and president of Philip Morris 
on, who we're told spent his life on marketing and 
advertising. I want to ask him some questions about 
advertising for Philip Morris, for Marlboro and other 
brands: Are these typical? 

To me, the exchange we had would have been a 
perfectly legitimate exchange to have in front of the 
jury. Yes — 

THE COURT: I don't have any problem with the 
way it was presented and what you asked him about. I 
really don't. I think the problem is, what are you 
going to do with the magazine itself? 

MR. ROSENBLATT: Well, what I'd — 

THE COURT: Because, number one, it's post, 
okay, and there's a problem. 

MR. ROSENBLATT: I've given them the date. 

They know it's post. 

THE COURT: But is there a dual purpose for 
it? That's the point. I mean, you may not like the 
magazine. Let's face it, there may be some magazines 
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that affect your senses, for whatever it might be, for 
whatever purpose. But this particular line of 
questioning was simply on these three ads, and I don't 
have any problem with it. 

MR. ROSENBLATT: Correct. 

THE COURT: And the face cover of the 
magazine, I don't have any problem with it. Okay. So 
as far as it went, it's okay. I really don't have any 
problem with it. 

MR. ROSENBLATT: You're concerned, I think, 
with giving the jury the entire magazine. 

THE COURT: Right. 

MR. ROSENBLATT: Now, I think that's really a 
separate issue, because all I intend to do is — I 
questioned the witness — is show them the front cover, 
show them — you know, show them the three ads I've 
discussed with the witness, and do that, and not show 
them any other part of the magazine. And I may ask him 
whether or not he knows this is a youth — and he is 
going to say no. And I'm sure he's going to say he 
assumes that in all these publications, that the rule 
has been followed. 

And then I think later we can discuss, 
because I would like to get the magazine in — but as 
Mr. Heim pointed out at the sidebar, just because I 
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show it to the jury, you know, doesn't — obviously 
doesn't commit Your Honor to a ruling on the whole 
magazine. 
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THE COURT: Okay. As far as that goes and as 
far as you want to use it for that presentation, I 
don't have any problem with it. We'll discuss the 
admission at another time during another session. So 
it's just the front cover and the three ads? 

MR. ROSENBLATT: Right. 

THE COURT: All right. 

All right. Let's get the witness back in and 

the jury. 

MR. MOSS: For the record, it's over our 

objection. 

THE COURT: Yes. 

(The witness entered the courtroom.) 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 
All right. Let's proceed. 

CONTINUED CROSS EXAMINATION 
BY MR. ROSENBLATT: 

Q. Okay. So we're back to this magazine called 
Paper. 

And I'll come back to the Marlboro ad in a 
minute. And during the break, you had a chance to look 
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1 at the Parliament, the ad for Parliament Lights, and I 

2 simply asked you: During the period of time that you 

3 were president and CEO, was this a representative ad 


Yes, sir, it was. 

Okay. So let me just — 

And then there's an ad for Virginia Slims, 
is the inside back cover, which I assume is 
Less expensive than the back cover? 

That is correct. 

Usually? 

That is correct. 

Okay. And this Virginia Slims ad, is that, 
representative of the Virginia Slims ads when 
^resident and CEO? 

Generally. 

Okay. And going back to the Marlboro, the 


/, it's a two-page ad, and you've seen it. 
You've shown it to me. 

What kind of — how does this work? 

Well, that's a new program, so if I can, I 
ay experience to describe it. I don't know 


4 

for Pari. 

5 

A. 

6 

Q. 

7 


8 

Now, thi: 

9 

somewhat 

10 

A. 

11 

Q. 

12 

A. 

13 

Q. 

14 

you know 

15 

you were 

16 

A. 

17 

Q. 

18 

two-page 

19 

at, "Win 

20 

explain ' 

21 

Like I s. 

22 

A. 

23 

Q. 

24 

A. 

25 

will use 
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1 the specifics of it. 

2 But what that would be would be Marlboro 

3 would be running promotions in bars, and the reason 

4 that bars are becoming increasingly important for 

5 cigarette companies is that it's age-restricted. You 

6 can't be in a bar unless you're 21 or over. So the 

7 cigarette companies I just read in the Wall Street 

8 Journal are actually turning more toward promoting in 

9 bars so that they reach 21 and over. 

10 The way that would work, again, not expert 

11 testimony here but historic testimony, is you go into a 

12 bar — what they're doing is advertising on the 

13 right-hand side the location of the bars that are 

14 participating in the promotion. So on the right-hand 
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15 

side, I 

think, Mr. Rosenblatt, it's bars and addresses. 

16 

right? 


17 

Q. 

Right. 

18 

A. 

Right. 

19 

Q. 

In this what we're talking about? 

20 

A. 

New York, it looks — 

21 

Q. 

Manhatten; East Meadow; Wildwood, New Jersey; 

22 

Brooklyn 

7 

23 

A. 

New York metropolitan area. 

24 

Q. 

New York? 

25 

A. 

The same ad may be listed in a Miami listing. 


34870 


1 alleged bars in Miami. You would go — they're 

2 advertising. You go into a bar, there's a Marlboro 

3 promotion going on, and when you went into the bar, 

4 there would be a Marlboro promotion, which might 

5 include a karoake contest, might include — what are 

6 those called, beer coasters with the Marlboro symbol on 

7 them or something, and there would be a sweepstakes or 

8 a contest where you became eligible to win a trip to 

9 the Marlboro Ranch, which, as I recall, again, since I 

10 went, but I think I know this, Marlboro actually has 

11 created a ranch out in Wyoming or Colorado that they 

12 are using as trip prizes, so that if you won, you would 

13 go out to Wyoming or Colorado and would spend a week 

14 being a cowboy or a cowgirl riding horses and stuff 

15 like that. 

16 I'm speculating there a little bit. I'm sure 

17 that's what they're doing. 

18 Q. I think the ad says, "One winner chosen at 

19 every bar party." So the winner would have a shot or 

20 go to the ranch? 

21 A. I assume so. The winner may win something 

22 else. I don't know, but — 

23 Q. Okay. Now, let me see if I — I think I 

24 understood what you said. 

25 In terms of Philip Morris deciding that, for 
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1 this magazine, or any other magazine that you advertise 

2 in, what percentage have to be over 21? 

3 A. Well, the cigarette advertising code says, 

4 generally, adult or whatever. Philip Morris' rule is 

5 that 20 percent of the circulation of a magazine — 

6 20 — no more than 20 percent can be under 21. In 

7 other words, 80 percent of the circulation of the 

8 magazine, the audited circulation, has to be 21 or 

9 over. 

10 Q. Okay. And obviously those figures come from 

11 the magazine? 

12 A. From the Audit Bureau Circulation. 

13 Q. Now, obviously those numbers relate to 

14 purchases in the magazine? 

15 A. Circulation. 

16 Q. Yes. Okay. This is a Rolling Stone magazine 

17 from the week of October 29, 1998, and on the back 

18 cover there's the Marlboro ad with the racing car. 

19 Was that the kind of ad that was used, you 

20 know, during your tenure? 

21 A. We would run occasionally an ad that 

22 supported the Marlboro auto racing program. And that 

23 would be — yes, that would be representative. 

24 Q. Was that done — I mean, was there a period 

25 of time since the beginning of "Come to Marlboro 
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Country" in 1963, where Marlboro used exclusively 100 
percent of the time in its advertising the cowboy motif 
and nothing else? 

A. Oh, wow. I really don't know how to answer 

that. 

It's too general a question, in the sense 
that over — from 1963 on, you know, there would be 
some auto racing ads, but there were periods when 
Marlboro didn't sponsor auto racing, but then there 
would be promotional ads, and the question, I'd have to 
answer it sort of really correctly, is, what you mean 
by cowboy motif? I mean — 

Q. What I mean by cowboy motif is, either the — 

obviously an ad with cowboys in it or the nature scenes 

which have come to be associated with Marlboro Country. 

A. Well, how about — I know I'm not supposed to 
ask you a question. 

Q. That's all right. 

A. I'm trying — 

Q. It really is not a big deal, you know. 

A. The answer would be, in some periods of time, 

clearly, the only Marlboro advertising would be 
Marlboro Country. Three months, six months. But then 
either a promotion would come in that wouldn't fall 
into your definition, or an auto racing ad or something 

34873 

like that. 

Q. Okay. Road and Track magazine, I take it 
this is a magazine that Philip Morris has advertised in 
for years? 

A. I'm familiar with it, yes. 

Q. And the first two inside pages — I would, as 
a nonexpert in the advertising field, I would refer to 
this as a classic Marlboro ad. 

A. Yes, sir. 

Q. And you would, too? 

A. Yes, I would. 

Q. Now, also in this same edition, there's an 

advertisement for another Philip Morris product. Merit. 

Now, Merit is one of your low-tar products? 

A. Yes, it is. 

Q. And how — how successful is — obviously 
Marlboro is number one. Where is Merit? Two, three, 
four? 

A. Within Philip Morris? 

Q. Yes. 

A. Merit would — Merit and Benson & Hedges and 
Virginia Slims are all tied — excuse me — in 1997, 
Merit and Virginia Slims and Benson & Hedges were all 
tied, all sort of the same sales, behind Marlboro, 
which was way out there. And then Basic was the number 
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two brand, the discount brand Basic. And then 
Marlboro — Merit, Benson & Hedges and Virginia Slims 
were three, four and five. 

Q. Now, the Merit ad has this fellow, and the ad 
says: "You can do it. You really can switch down to 

lower tar and enjoy satisfying taste." 

Because you found in your research, and I 
think it was your own experience, that generally 
speaking, lower-tar cigarettes, from a standpoint of a 
smoker, did not taste as good as higher-tar cigarettes? 
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11 A. That was determined, yes. 

12 Q. So what you're saying in the Merit ad: You 

13 can have both; you can have low tar and good taste? 

14 A. Right. And that's true from Merit's 

15 introduction in 1976. That's the basic premise of the 

16 brand. 

17 Q. Redbook is considered a very successful 

18 women's magazine? 

19 A. Correct. 

20 Q. Now, this is an interesting ad. You know, 

21 I'll show it to you in a moment. It's obviously new. 

22 Marlboro Ultra Lights. And it's a nature scene. And 

23 if you look very, very closely, and I'm sure you would 

24 agree a lot of people would miss this, there are some 

25 horses and there are some cowboys, but they're 
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1 incredibly tiny? 

2 A. This is post-me, so I want to look at it. 

3 Q. And I would refer to that as kind of a 

4 classic nature depiction of Marlboro Country. 

5 A. Certainly one time of year, one part of 

6 Marlboro Country, yes. 

7 Q. And obviously, a lot of time and thought, you 

8 know, goes into the ads. The photography is stunning 

9 in the Marlboro Country ads. The photography is just 


10 

great. 





11 


Agree? 




12 

A. 

I think 

the photography is 

superb. 

yes. 

13 

Q. 

Another 

women's magazine. 

I guess considered 

14 

high fashion. Mademoiselle, women's 

magazine. 

where 

15 

Philip 

Morris has 

advertised for years? 


16 

A. 

Correct. 




17 

Q. 

Another 

basically classic. 

standard 

two-page 

18 

Marlboro ad? 




19 

A. 

Yes . 




20 

Q. 

And the 

kind of ads that were being 

used 

21 

during 

your tenure, and simply as you pointed 

out, a 

22 

continuation of the very successful 

"Come to ! 

Marlboro 

23 

Country 

" ads? 




24 

A. 

Correct. 




25 

Q. 

There ' s 

a magazine called 

Swing Generation. 
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1 

Are you 

familiar with it? 



2 

A. 

No, I'm 

not. 



3 

Q. 

Classic 

Marlboro cowboy ad 

. on the back cover' 


4 A. Slightly different, but something that was 

5 done before. Turned sideways. 

6 Q. What does this Kool ad convey to you? And I 

7 know that as — I would assume, certainly, that as an 

8 advertising and marketing person, you paid attention to 

9 the ads of your competitors as well? 


10 

A. 

I did. 

11 

Q. 

What does — 

12 

A. 

Well, this campaign was started after I left. 

13 

so I can’ 

't say that I — I'm knowledgeable about any 

14 

research 

about it or what you would refer, I guess, as 

15 

expert opinion. 

16 

Q. 

Okay. 

17 

A. 

So I react to it as — 

18 


MR. MOSS: Can we go sidebar. Your Honor? 

19 


THE COURT: All right. 

20 


(The following proceedings were had at 

21 

sidebar:) 
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22 MR. MOSS: Is this what he's looking at? 

23 THE COURT: Yes. This is the ad. 

24 MR. MOSS: For the record, what he's doing, 

25 he's going to — he has an October 1998 magazine 

34877 

1 entitled Swing. He's asking this witness, who is 

2 called as a fact witness, about his impression of an ad 

3 that appeared in October of 1998, regarding Kool 

4 magazine — 

5 THE COURT: Kool cigarettes. 

6 MR. HEIM: Kool cigarettes. 

7 MR. MOSS: Kool cigarettes. 

8 Totally improper. You've got all of the 

9 objections that we have with regard to — 


10 


THE 

COURT 

: Who makes Kools, 

by the way? 

11 


MR. 

MOSS : 

Brown & Williamson. 

12 


THE 

COURT 

: Okay. It makes a 

. big difference. 

13 

doesn't it? 




14 


MR. 

MOSS : 

Yes, sir. 


15 


THE 

COURT 

: What is the purpose for this 

16 

thing? 




17 


MR. 

ROSENBLATT: I wanted to 

— where I'm 

18 

going is, he ‘ 

talked 

a lot about the advertising. In 

19 

his 

judgment, 

does ■ 

this violate the advertising code in 

20 

any 

way. 




21 


THE 

COURT 

: In his judgment. 

does this — 

22 


MR. 

ROSENBLATT: This ad. 


23 


THE 

COURT 

: And what's wrong 

with the ad? 

24 


MR. 

ROSENBLATT: Nothing. 


25 


THE 

COURT 

: Then why ask him 

if it violates? 
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MR. ROSENBLATT: Because some people could 
read a sexual connotation into this, because — no, the 
advertising code says you're not supposed to have any 
advertising which would make it appear that by smoking 
cigarettes, you know, you're a hotshot, you're more 
attractive to the opposite sex, and I just want to — 
you know, they put in the advertising code. They've 
got six boards on it. 

MR. MOSS: Your Honor, he is, number one, not 
offered as an expert. Number two, this is an October 
of '98 ad that has no relevance to an issue to be 
decided in this case. 

MR. HEIM: And — 

MR. MOSS: We also have the preemption. 

MR. HEIM: And I think — 

MR. ROSENBLATT: And also the kitchen sink. 

MR. HEIM: And I also, while we're doing 
this, I think counsel is wrong about what the 
advertising code says. It says that it can portray 
attractive, healthy people, but it can't suggest that 
the reason they're attractive and healthy is because 
they smoke. 

MR. ROSENBLATT: It's a combination. That's 
true, too, what Mr. Heim said. It's a matter of 
interpretation. 
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THE COURT: The point is this: If he was an 
expert and he's not being offered as an expert and then 
he renders — 

MR. ROSENBLATT: Sure, he is. 

THE COURT: He didn't put him on as an 

expert. 
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MR. ROSENBLATT: They really did. You know, 
they really did. 

THE COURT: Is he listed as an expert? 

MR. HEIM: No. 

MR. ROSENBLATT: I don't consider this an 
expert. This guy is marketing. 

THE COURT: You see, this is in the eye of 
the beholder. 

MR. ROSENBLATT: Okay. 

THE COURT: You don't expect him to say that 
this is a real sexy ad. 

MR. MOSS: Or isn't it. 

THE COURT: Even if he said it wasn't, 
somebody might think it would be. 

MR. MOSS: It is irrelevant to the issues in 
this case. He's not been called as an expert as to 
somebody else's product. 

THE COURT: I have a problem with it. All 
right. I'll sustain the objection. 
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MR. ROSENBLATT: Well — 

THE COURT: You can show that to the jury and 
the jury can make up their minds. 

MR. ROSENBLATT: No. I understand that. I 
understand that. But I wanted to — I don't want to 
run afoul, because what I plan on doing — 

THE COURT: Do you have any other stuff? We 
might as well look at it. 

MR. MOSS: I think he's going to tell us he 
has other ads of other manufacturers and he wants to do 
the same thing. 

Did I guess wrong? 

MR. ROSENBLATT: No. 

MR. MOSS: Okay. 

MR. ROSENBLATT: I want to show him, which to 
me is a clear violation of the expert stuff, and I'll 
read to him from the advertising codes, and then I want 
to show him some of the Reynolds ads with the sexpots 
and say: Does this, just in your judgment — I think 
that's something he was dealing with on a factual 
basis. 

You know, he gave an example, that Governor 
Meyner of New Jersey, with respect to one of his ads — 
with respect to one of his ads disallowed it for some 
reason. 

34881 

So I said: Is this an ad that you would feel 
comfortable submitting under the advertising code and 
be prepared to argue that it did not violate the 
advertising code? That's hardly an expert area. 

MS. PULLEY: Your Honor may recall Lynn 
Beasley testified about the advertising code in her 
direct. If he wanted to do that, she would have been 
the proper witness to challenge Reynolds advertising 
with, not this person that's coming in as a fact 
witness on behalf of PM only. 

THE COURT: Now where is he going? 

MR. HEIM: He cramps up. 

THE COURT: That's okay. 

MR. HEIM: He needs to stretch. That's all 
he's trying to do. 

THE COURT: That's okay. 

You make it tough for me on this one. 
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MR. ROSENBLATT: Or I can do that after the 
break. Let you think about it. 

THE COURT: I'm talking about all of the 
other things you want to show, if you've got a series 
of these things. 

MR. ROSENBLATT: No. It's just what you've 
seen already, the sexy Reynolds ads. There's about 
four of them, which the jury has already seen. 

34882 


THE COURT: They've seen them already? 

MR. ROSENBLATT: They've seen them already. 
THE COURT: Bring those up and we'll take a 
look and see what we're talking about. 

Let me see which ones you're talking about. 
That's the ice. That's the sexy ad. 

All right. 

MR. ROSENBLATT: Will these pass the code? 

MR. HEIM: I think Ms. Beasely was asked 
about these ads and she — she's in charge of Reynolds' 
advertising. 

THE COURT: She was asked about these? 

MR. ROSENBLATT: Not in the context of the — 
they didn't use any blow-ups of the advertising code. 

MR. MOSS: Judge — 

MS. PULLEY: She testified on direct about 
the advertising code. It's beyond the scope of this 
witness. He only testified about PM's compliance with 
the advertising codes. 

MR. ROSENBLATT: Let me show you a case. 

Judge. 


THE COURT: Yes. Show me a case. I want to 


see a case. 

MR. ROSENBLATT: On cross examination. 

THE COURT: Good. 

34883 

MR. ROSENBLATT: I'll tell you. Judge, why 
don't we take one of those little breaks? 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

THE COURT: Okay, folks. We'll take a short 

break now. 

(The jury exited the courtroom.) 

(The witness exited the courtroom.) 

THE COURT: Okay. 

MR. ROSENBLATT: Judge, what I started to say 
was, the discussion we were having at sidebar is an 
unreasonable attempt to limit legitimate cross 
examination. 

Now, the Third District Court of Appeal spoke 
on this issue, and as a matter of fact, this case — 
and I'll hand you the case. Judge. I don't believe I 
have an extra copy of it, but I'll give it to you as 
soon as I'm done quoting it. 

This case of Sonia Young-Chin versus the City 
of Homestead, Third District Court of Appeal, April 14, 
1992, was also cited to Your Honor as a case dealing 
with the concept of rebuttal. 

THE COURT: Right. 

MR. ROSENBLATT: The trial judge here was 
reversed for taking an unduly restrictive view of cross 

34884 

examination. This was a unanimous opinion of Judge's 
Barkdull, Baskin and Gersten. 
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3 And what's somewhat unusual about this 

4 case — as Your Honor wells knows, the trial judge has 

5 enormous discretion on evidentiary matters, and also 

6 has a lot of discretion in controlling the extent of 

7 cross examination. 

8 The Third District Court reversed the trial 

9 judge because they felt that he had abused his 

10 discretion. 

11 And quoting from the opinion: Although the 

12 trial court has discretion in controlling the extent of 

13 cross examination, cross examination may go into any 

14 phase and may not be restricted to mere parts or to 

15 specific facts developed by the direct examination. 

16 Cross examination is not confined to the 

17 identical details testified to in chief, but extends to 

18 its entire subject matter and to all matters that may 

19 modify, supplement, contradict, rebut or make clearer 

20 the facts testified to in chief. 

21 And it's really no argument to say, "Well, 

22 you know, there was another witness here and 

23 Mr. Rosenblatt could have cross examined that witness." 

24 That's absolutely true. And it's also absolutely true 

25 that I was not required to exercise my cross. And I 
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1 had the option, in terms of strategy and tactics, to 

2 cross examine this witness, especially on a subject 

3 where they're putting up — I think Mr. Heim used — 

4 well, here's just one of them. Cigarette Advertising 

5 Code, 1964, three or four — at least three, probably 

6 four blow-ups of the Cigarette Advertising Code. 

7 And on cross examination I'm going to show 

8 him some ads of a competitor and say: Does this 

9 violate the code? 

10 THE COURT: See, there's a problem. You're 

11 asking him, does that violate the code? Now, would the 

12 question be different if you said to him: Would Philip 

13 Morris use this ad and be in compliance with the code, 

14 in your opinion, because you're the one that had to do 

15 it for Philip Morris. 

16 That might be an entirely different subject 

17 matter than having him assess somebody else's 

18 assessment of what the code is in an opinion state. 

19 Because if he testifies as to what he would 

20 have done, had he been there, in exercising his 

21 authority, that's a different story. But that wasn't 

22 the way you approached the issue. 

23 MR. ROSENBLATT: Yes. And you're absolutely 

24 right. I'm happy to give that a try. But in thinking 

25 about that approach, I concluded in my own mind. Judge, 
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1 that the kind of answer that I would get would be as 

2 follows, and I'm perfectly happy to test this, 

3 something along the line: Well, you know, that's not 

4 our kind of ad, and it's hypothetical, and I don't 

5 know, and ask me about one of my own ads. 

6 That's the kind of answer I'm going to get. 

7 THE COURT: But if you zeroed into a code 

8 issue, he might be in a position to be able to answer 

9 it, rather than say whether it was good marketing 

10 strategy for them. The question is: Does it comply 

11 with the requirements of the code, if he was in those 

12 shoes making that decision. That would be a different 

13 story. 
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So, in that sense, if we're talking about 
whether he's an expert or not an expert, I think he 
could answer that question even as a fact witness 
rather than as an expert. 

MR. HEIM: Well, my objection. Your Honor, 
just so you know, is that what the witness said on 
direct, with response to Philip Morris advertising, was 
we, as a company, ensured that our advertising complied 
with the voluntary code. And that was fact testimony. 

He was not being offered as an expert to kind 
of look at ads and try to make a judgment on the spot, 
because he made plain that it's not a spot judgment 

34887 


that one makes. 

THE COURT: Well, I think if he asks him in 
the context of the position that he, as the person who 
makes the decision — which is what he was; he was in 
charge of it — whether that type of thing meets the 
test of the code in his opinion, as far as would they 
do it on his watch, then I think that's perfectly 
legitimate. 

If somebody else wants to do it on their 
watch, and then you have a conflict, then maybe they 
have to go to Mr. Meyner, or whoever is now in charge 
of the code, to make the determination as to whether it 
does or does not. 

But I think he can testify as to what he 
would have done in his position, having made that 
choice. 

MR. HEIM: Well, I think it — I think the 
question — I mean, my view is that he is being made 
into an expert on other people's advertising, which I 
think is inappropriate. 

THE COURT: No. I'm not talking about that. 

MR. HEIM: Even aside from that — 

THE COURT: If you took out the Kool pack of 
cigarettes and just showed a blank one. 

MR. HEIM: The point I'm making is the 
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question is, or ought to be: If you're shown this ad, 
what would you do to see whether or not it complied 
with the code? 

MR. MOSS: The problem, and I hate to object 
to the Court's questioning or the Court's suggestion to 
counsel as to what he ought to ask — 

THE COURT: That's all right. 

MR. MOSS: I have a problem with that. 

THE COURT: You're not going to hurt my 

feelings. 

MR. MOSS: I know. I have a problem to 
suggesting to either side what they ought to ask. 

But inasmuch as Your Honor has done that, the 
question calls for rank speculation from a person that 
has not been offered here as an expert. 

THE COURT: I see what you're — 

MR. MOSS: I have two problems: I have a 
problem with the Court suggesting what questions ought 
to be to one side; and the second part, the Court's own 
question calls for speculation. It goes outside the 
scope of this witness' fact testimony, and you now have 
elevated this man to something that he said he was not, 
and that's the sole arbiter within Philip Morris of 
what goes and what doesn't. He talked about a long 
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THE COURT: I think he can render his thought 
process as to what he would have done in his shoes at 
that time, given an ad of this type, whether he 
considers that ad to meet the test. If it does, fine. 

If it doesn't, fine, he can say why. Or if it doesn't. 
MR. MOSS: For all of the reasons — 

THE COURT: I know what you said. 

MR. MOSS: — as stated, we'd object. 

MR. MOODHE: Your Honor — 

THE COURT: Go ahead. 

MR. MOODHE: I didn't know if you could see 
me behind the screen. I don't have a dog in this 
fight, but it seems to me that the fact that he is here 
as a fact witness and not an expert witness is 
dispositive of what kind of questioning you pose to 
him. 

And what you're permitting plaintiffs' 
counsel to do is not to question him about facts, but 
about hypothetical facts, and by character — by 
putting it into that framework, which I think truly is 
the framework which you are operating in, hypothetical 
facts are appropriate perhaps for an expert witness, 
but they are not fact testimony for a fact witness. I 
want to observe that for the record. 

THE COURT: I want to narrow it, okay, to a 
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Philip Morris stand on that type of thing. 

MR. ROSENBLATT: Okay. 

THE COURT: All right. Let's us take a few 

minutes. 

(A brief recess was taken.) 

(The witness entered the courtroom.) 

THE COURT: Okay. Very narrow. Okay? Very 

narrow. 

All right. Let's bring the jury in. 

MR. ROSENBLATT: Humn. 

THE COURT: Maybe not. 

MR. ROSENBLATT: I mean, my understanding of 
very narrow is: What would you have done if you were 
called upon to pass on these ads, vis-a-vis — 

THE COURT: Something of that nature. That's 
the question we'll be asking of you. 

THE WITNESS: Okay. 

THE COURT: Wait a minute. Hold on a second. 
MR. MOSS: To which Your Honor knows we 

have — 

THE COURT: Yes. I know you have an 

objection. 

Hold off with the jury. 

THE BAILIFF: I told him. 

THE COURT: Let's do it very narrow now 
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without the jury. 

MR. ROSENBLATT: This is hopefully a 

rehearsal. 

THE WITNESS: I understand. 

THE COURT: There is a legal issue that needs 
to be resolved and we're trying to resolve it without 
running into a problem. 

THE WITNESS: Okay. So just direct me to 

that. 
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VOIR DIRE EXAMINATION 
BY MR. ROSENBLATT: 

Q. Mr. Morgan, I'm going to show you a series of 
ads of a Philip Morris competitor, RJ Reynolds, which 
the jury has already seen. 

These are all Camel ads. Four of them I'm 
showing you. Take a look at them. And I will ask you 
a question that deals with all of the ads collectively. 

MR. HEIM: Your Honor, could we have the 
witness know where and what the — what the magazine or 
paper or whatever it is. 

THE WITNESS: They're Miami New Times, 
whatever that is. 

MR. HEIM: Okay. 

MR. ROSENBLATT: It's a weekly newspaper 
which contains some — some general articles, and whose 
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focus is restaurants, bars, places of entertainment, 
that kind of thing. 

THE WITNESS: I'm just looking at the 
editorials so I get a whole feel for it. 

THE COURT: That's not the whole page. 

THE WITNESS: No. I understand. 

All right. Go ahead and ask your question. 

MR. ROSENBLATT: Okay. 

BY MR. ROSENBLATT: 

Q. Now, my question to you is that from the 
standpoint of the Cigarette Advertising Code, if you 
had been asked to give your approval or disapproval of 
these ads, let's just say instead of Camel's it was for 
Merit or Parliament, would you have considered that 
these ads violated the Cigarette Advertising Code that 
you discussed with Mr. Heim yesterday? 

A. Independent of whether I think it's good 
advertising or not, you're asking me specifically 
within the guidelines of the Cigarette Advertising 
Code? 

Q. Exactly. 

A. I believe that I — obviously, just an 
opinion, I believe that I would have approved three of 
the four ads, and I would have asked my people to 
defend one of the four. 
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1 Q. Okay. Which ad would you have not approved? 

2 A. It's not that I wouldn't have approved it. I 

3 would have asked for more discussion. (Indicating) 

4 Q. This ad? 

5 A. That ad. The others I would have no problem 

6 with. 

7 Q. The Cigarette Advertising Code contains this 

8 language: No cigarette advertising shall contain a 


9 

picture 

or an illustration of a person in an 


10 

exaggerated manner. 


11 


Don't you agree that all four of these 

ads 

12 

contain 

a picture of a person — of a woman or women 

13 

an exaggerated manner? 


14 

A. 

No, sir, I do not. 


15 

Q. 

Okay. 


16 


MR. ROSENBLATT: You know — 


17 


THE COURT: All right. Let's get the 

jury 

18 

in. 



19 


MS. PULLEY: Your Honor, before we do. 

for 

20 

the record, the ad he's showing him is a 1998 ad 

, so 
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the witness' perspective — I don't know if you want to 
discuss this with the witness — 

THE COURT: I got up to the '98 ad. 

MS. PULLEY: I don't know if you want to 
discuss this with the witness, what I'm about to say. 
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THE COURT: Your voice dropped. 

MS. PULLEY: Yes. I realized he was still 

here. 

(The witness exited the courtroom.) 

THE COURT: Go ahead. 

MS. PULLEY: The ad he has trouble with, the 
one ad he pointed out, is a 1998 ad. This witness has 
not been in the industry presently, so, therefore, his 
perception of what's appropriate and what's currently 
being done and what the current industry standards are 
pursuant to the advertising code isn't up to date. 

It would be much more fair to show him ads 
during his tenure, if you're going to allow this 
subjective exercise in terms of: Do you believe this 
is fair? 


Not only that, it's not relevant and he 
didn't say it violates the advertising code. He said 
he would ask for further comment. That doesn't pursue 
any issue or advance any issue in this case. It's 
merely an attack on a co-defendant by someone who's 
here merely as a fact witness on behalf of Philip 
Morris. 


THE COURT: It's a mixed bag. 

MS. PULLEY: It really is. 

THE COURT: That's where the probable limit 
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is. It's really a mixed bag, given whether he was a 
fact — 


MS. PULLEY: Given that, I would make a form 
objection that given the problem we have with his 
testimony, it's really not appropriate to this. It's 
prejudicial to Reynolds, given that the Court knows 
we're about to rest today. 

MR. ROSENBLATT: He basically supports 
Reynolds. He says: These ads are okay. 

THE COURT: Yes, I know. 

MR. ROSENBLATT: Reynolds has no complaint of 
his testimony. 

MR. MOSS: The complaint is exactly what 
Ms. Pulley just stated. Plus the fact that we are 
asking for pure speculation and conjecture. I mean, 
we're getting in an area that clearly no witness, 
particularly a witness that's called as a fact witness, 
ought to be getting into. That is a hypothet of what 
you would have done under a situation you're not even 
in the business — 


THE COURT: Yes. I've been thinking about 
that. And there is that regard. 

And there are — I don't know. 

MR. ROSENBLATT: It's a very narrow area. 

THE COURT: I'm going to reverse myself on 
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that. I really think we're running into morassing 
here. And I see no sense at this stage of proceeding 
to get ourselves boxed into something which really 
should have been done in a different way through a 
different witness. 
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We have multiple problems. Number one, it's 
post. That's a real problem. Number two, we have a 
witness who is, although he has the expertise — has 
not been considered — presented as the expert on the 
code. 

And I do think we're running into very 
troubled waters. 


MR. ROSENBLATT: Well, I'm not going to do 
what they always do. I'm not going to get you to try 
to change your mind again. 

THE COURT: Well, that's — 

MR. ROSENBLATT: I understand. You know. 


we've been through it. 

THE COURT: There are certain things which I 
think would be appropriate and necessary, and there is 
that area, that gray area which turns black if you look 
at it one way, and white if you look at it the other 
way. 

MR. ROSENBLATT: I think we're really, as a 
result, you know — 
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THE COURT: I think they've seen the ads. 

The jury has seen the ads. 

MR. ROSENBLATT: They've seen the ads. 

THE COURT: They can make up their own minds. 
They know what the code is. They can make up their own 
minds. 

So I'll sustain the objection. 

Okay. Let's bring everybody back in. 

(The witness entered the courtroom.) 

THE COURT: Bring the jury in. 

THE BAILIFF: Bringing in the jury. 

(The jury entered the courtroom.) 

THE COURT: All right. Have a seat, folks. 
Let's proceed. 

CONTINUED CROSS EXAMINATION 
BY MR. ROSENBLATT: 

Q. Mr. Morgan, I want to go through a few more 
ads with you, and I intend to do this very quickly. 

ESPN magazine — which is obviously a sports 

magazine? 

A. Yes. I think that came out actually after I 
was at Philip Morris, just started. It's the ESPN 
sports network magazine. 

Q. Okay. And the opening cover, what I consider 
to be a classic two-page Marlboro ad? 
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A. Yes, sir. That's as classic as it gets. 

Q. We were talking about South Beach a little 
bit yesterday. 

A. Yes. I remember that. 

Q. Ocean Drive. South Beach runs from about 1st 
Street on Miami Beach to Lincoln Road, and this is a 
magazine which covers goings-on. 

Another classic two-page, "Come to Marlboro 
Country" ad? 

A. I haven't seen that one before. 

Yes, sir. Many. 

Q. When I look at some of these ads, I think of 
National Geographic, you know, the great magazine 
that's been around forever. 

Does the National Geographic accept cigarette 

ads? 
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17 A. No, it does not. I mean, that is — 

18 actually, you know, I want to correct that. The answer 

19 is I don't know. I know there are no cigarette ads in 

20 it. I don't know whether it is the cigarette companies 

21 that choose not to advertise in it because of whatever, 

22 or the magazine — my guess would be they do not accept 

23 cigarette ads. 

24 Q. Yes. Why in the world would cigarette 

25 companies not choose to advertise in National 
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1 Geographic, if they had that option? 

2 A. The page rates may be too high. The 

3 demographic mix may be too old, too up-scale. I don't 

4 know. 

5 Q. What are some other magazines or major 

6 newspapers in this company who, on the grounds of pure 

7 principle, refuse to accept cigarette advertising? 

8 A. Well, the classic one is Readers' Digest. 

9 The New York Times did not accept cigarette advertising 


10 

for 

a long 

' time, and then 

reversed its position. 

11 


Q. 

And now it's reversed back? 

12 


A. 

Has it? 


13 


Q. 

Yes . 


14 


A. 

It does not take 

cigarette — 

15 


Q. 

It does not take 

cigarette advertising. 

16 


A. 

That I did not know. So they've been back 

17 

and 

forth. 



18 



MR. MOSS: Your 

Honor — 

19 



THE COURT: Yes. 

Sustained. 

20 



MR. MOSS: Well 

— 

21 



THE COURT: Well 

, a little late, but I 

22 

understand 

. your position. 

The question was asked, the 

23 

answer was 

given, and then 

comes the objection, which 

24 

would have 

been sustained. 

but it was a little late. 

25 



MR. MOSS: Well, 

I was just — okay. 
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BY MR. ROSENBLATT: 

Q. A magazine called Motorcyclist. 

And by the way, what does your common sense 
tell you in terms of, you took all of the motorcycles 
in America, and you looked at the demographics of men 
and women who own and ride motorcycles, would you think 
that it's a pretty young group or — 

A. No. I actually happen to own a Harley. I 
bought it for myself as a retirement present. And I 
can tell — 

Q. You and Carl Mallone. He also has a Harley? 

A. I only wish. I only wish. 

And the motorcycle crowd divides itself into 
two groups. There is a very large group of businessmen 
who use motorcycles as probably escapism from the real 
world. And then there is another group which is a 
classic. They are not in a younger crowd at all. In 
fact, at the motorcycle things that I've gone to, I 
would say, guessing, that the average age is around 40, 
of the people at least in the northeast who I see on 
motorcycles. 

Q. That's news to me. 

A. I think that's a fact. 

MR. MOSS: Your Honor — 

Q. Taking your word for it. 

34901 

MR. MOSS: We don't need comments like that. 
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MR. ROSENBLATT: But — 

THE COURT: Hold it, both of you. 

Just ask your question and get your answer. 

BY MR. ROSENBLATT: 

Q. When you were commuting — when you were 
president and CEO, when you were commuting to the big 
Philip Morris building on Park Avenue in Manhattan, you 
didn't drive your Harley, did you? 

A. I am not that crazy. I did not. 

Q. But a lot of kids, young kids, who are stock 
clerks and delivery boys, they drive their motorcycles 
into Manhattan to do their work? 

A. Mr. Rosenblatt, I'll tell you the truth, I've 
never seen a motorcycle in Manhattan, basically. I've 
seen bicycles, and I truly — I know what you're 
driving at. I truly do not believe you can categorize 
motorcycle enthusiasts as being young. 

Q. Okay. 

A. I just don't accept it. 

Q. On the back of Motorcyclist magazine, a 
classic Marlboro ad? 

A. A classic Marlboro ad. 

Q. And this is the kind of ad — I mean, we've 
been talking about classic Marlboro ads. And this is 

34902 

what you were — the point you were — one of the 
points you were making yesterday about consistency, you 
know, being the same, people know what to expect and 
people know what product you're talking about. 

A. We put up an exhibit yesterday that showed 
four decades of a single cowboy, and that ad could have 
just as easily been of. 

Q. It could have been in the '60s; it could be 
today? 

A. Yes, sir. 

Q. US magazine. Hot Summer Movies, and on the 
back cover, another classic Marlboro cowboy ad? 

A. I'm familiar with US. My daughter worked for 

them. 

Q. People, Extra. This has to do with the 
special farewell issue when the very successful 
television show, Seinfeld, finally, you know, finally 
went off the air. And, again, the back cover, classic? 

A. Classic. 

Q. Front. Back. 

Movieline magazine with Nicholas Cage on the 
cover. And, again, the very — by the way, in terms of 
prime space in a magazine, I think we've agreed the 
best placement and the most expensive placement is the 
back cover? 

34903 

A. It's the most expensive placement. There are 
some people who don't like the back cover, for the 
cost. There are other people who do like it, and it is 
generally considered, I think, to be the best position 
in the magazine. 

Q. Is it fair to say that probably the second 
best position is that, as you open the magazine, the 
very — the very first page? 

A. No, sir. I personally never bought that, 
unless you run what's called a spread. 

Q. A two-page ad? 

A. Yes, so when you open the magazine it's your 
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ad. Otherwise, when you open most — if we took 
another magazine that just had a second cover ad, 
generally there's another ad right across from it, so 
when you open it you have two, you know, an ad for this 
and an ad for that. I don't like that position. 

To me, the second best position in the 
magazine, if you're running a single page, is across 
from the table of contents. 

Q. Okay. But if you're using two pages, then 
you would consider this the second best placement? 

A. You're paying twice as much. Advertising is 
all about what you pay for what you get. 

That's twice as expensive as a single page. 

34904 


I would personally, for a brand other than 
Marlboro, which has a big budget because of its size, I 
would rather buy a page across from the table of 
contents. 


Q. Allure magazine. That would be considered a 
women's magazine? 

A. I'm not sufficiently familiar with it, but 
I — yes, I believe so. 

Q. Okay. And I'll show you the back cover in a 
moment, but I'm sure you'll agree that the back cover 
is the classic Marlboro cowboy ad? 

A. Again, same ad as before. 

Q. Right. 

Just one more magazine. A magazine called 

George. 


A. Uh-huh. 

Q. Is President Kennedy's son still the 
publisher of this? 

A. I believe he is the publisher or editor. 

Q. One of the two? 

A. One of the two. 

Q. And, again, the opening two pages, classic? 
A. Yes. And an insert that just fell. 

Q. Marlboro Red, with the flip-top box, which 
was introduced in the '50s. Marlboro Lights, 
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introduced in what year? Remind us. 

A. '71/'72. 

Q. '71/'72? 

A. '72. 

Q. And Marlboro Lights has become the single 
most successful cigarette in America in terms of sales? 

A. It's the largest selling individual, if you 
will, pack in America. 

Q. Okay. Now, the Marlboro Lights contains 
language that the Marlboro Red does not contain, and 
the Marlboro Lights says: Lower tar and nicotine. 

You would agree, would you not, that if we 
looked at every Philip Morris product and every family 
member within a given family, for example how many 
Marlboro style — how many options does a Marlboro 
smoker have? 


A. 23. 


Q. Okay. A lot. Okay. 

And if you — if you went — well, what is 
the very lowest brand in terms of tar? 

A. On the market? 

Q. In — no. Philip Morris. 

A. Would be probably Cambridge. 
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Q. Okay. Which is the highest in tar? 

A. I'm guessing. English Ovals or — English 

34906 

Ovals, nonfilter. 

Q. You would agree that Cambridge, which is the 
absolutely lowest-in-tar Philip Morris product, and you 
go up the line to the Marlboro, let's say, with the 
highest in tar, you would not say, because you don't 
believe, that the Cambridge is any safer than the 
Marlboro — 

MR. HEIM: Objection, Your Honor. 

BY MR. ROSENBLATT: 

Q. — even — 

MR. HEIM: Beyond the scope. Plainly beyond 

the scope. 

MR. ROSENBLATT: I want to be heard on that. 

Judge. 

THE COURT: Okay. 

MR. ROSENBLATT: If you have any doubt. 

THE COURT: Okay. 

(The following proceedings were had at 

sidebar:) 

MR. HEIM: He was examined on his view on 
risk and causation and whether something was safe or 
not safe in the testimony that was put on by 
Mr. Rosenblatt and played to the jury in the videotape 
examination. 

THE COURT: Oh, I see where you're going. 

34907 

MR. HEIM: That was conducted earlier. And 
he went all through that. The plaintiffs put that 
testimony on the record. 

And as I said to Your Honor yesterday, I made 
the decision that because the marketing part of this 
case had to be put on, that I would call — that I 
would want him as a marketing witness. And I stayed 
very strictly to that. 

And this is beyond the scope, and repetitious 
of testimony that's already in the record. 

MR. MOSS: This is what we — Mr. Heim gave 
you yesterday, you remember. 

THE COURT: Okay. 

MR. MOSS: All of this went in in 
Mr. Rosenblatt's case. 

MR. ROSENBLATT: I don't think — first of 
all, I don't think this particular subject was covered 
in what was — you know, but I have — I think I have a 
better argument than that. 

You're looking at the video that was read. 

THE COURT: Yes. I think so. I'm not sure 
where it was in here. 

MR. MOSS: I'll show it to you. 

THE COURT: I know you marked it. 

It's got a purple mark on it. 

34908 

MR. McCONNELL: Yellow was causation, red is 


addiction. 


section. 


MR. HEIM: It should be in the yellow 

THE COURT: Where is the question? 

MR. HEIM: Right here. Judge. 

MR. McCONNELL: Right here. 

MR. HEIM: I found it. 
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MR. MOSS: Page 15. 

THE COURT: Page 15. 

MR. HEIM: Yes. It's really — it's 15781. 

THE COURT: 15781. 

MR. HEIM: You're too far. Judge. 

THE COURT: I guess this says 15. 

Question: Did you believe then or do you 

believe now that the lower tar effects are less 
hazardous to the smoker's health than cigarettes that 
are higher in tar? 

Basically it says: I don't believe that to 
be the case. 

Next question is: From that statement, the 
difference between low-tar cigarettes and a high-tar 
cigarette is meaningless from a health standpoint, as 
far as you know? 

I think the area was covered during direct. 

34909 

MR. ROSENBLATT: In — 

THE COURT: In your direct. 

MR. ROSENBLATT: That was — that's what — 
because I get very confused when I — when I compared 
the deposition that I took, this is — this was what 
was actually — 

MR. HEIM: This is the trial. 

THE COURT: The trial testimony. 

MR. ROSENBLATT: You say it's been covered? 

THE COURT: Yes. 

MR. ROSENBLATT: Okay. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. ROSENBLATT: 

Q. The Marlboro advertising that was on 
television was one of the most highly praised 
advertising formats in the history of television, 
wasn't it? 

A. I think that's a fair assessment of what 
other people said, yes. 

Q. Now, the format on television was beautiful 
scenery, Marlboro Country — 

A. I'm sorry. Is that a question? 

Q. Right? 

A. It was in the west, the American west, yes. 

34910 

Q. And the characters that appeared were cowboys 
in various poses; sometimes on horses, correct? 

A. Correct. Correct. 

Q. Okay. And the one thing that you had on 
television, which of course these various ads which 
we've discussed today which have appeared in the 
magazines and which appeared for many, many years on 
billboards, was the incredibly great music. 

A. That was — that wasn't the one thing. 

Q. Okay. But that was something that was very 
much an integral part of the television advertising, 
which obviously was not a part of the magazine? 

A. Yes. 

Q. And billboard advertising? 

A. Yes, sir. 

Q. Okay. Now, is it fair to say that when the 
United States Congress decided that cigarette 
advertising should be banned from television and radio, 
that you and everyone at Philip Morris in the higher 
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20 echelons were very concerned about whether, without the 

21 music, you were going to be able to translate the 

22 incredibly successful television advertising into 

23 magazine and billboard advertising? 

24 A. I don't know about other people. I was 

25 concerned because I happened to be the Marlboro brand 

34911 

1 manager at that time, so the monkey was on my back to 

2 keep this brand momentum going. 

3 But it wasn't, Mr. Rosenblatt, just the 

4 music, because of course television also has motion. 

5 And so what you were doing was, you were going — and 

6 I'm not trying to, you know, minimize what you're 

7 saying about the music, but just point out it was a 

8 bigger issue than just music. It was music and motion. 

9 And motion was very important to Marlboro. 

10 Q. So how did you figure out, because obviously 

11 history tells us that you — Marlboro successfully made 

12 the transition from television to no television, so 

13 what was the basic idea as to how you accomplish that? 

14 A. Okay. The basic idea — and we sort of 

15 brushed on this yesterday. Either you or Mr. Heim 

16 asked me about — you and I talked about "Winston 

17 tastes good like a cigarette should," and that was a 

18 jingle and they dropped it and they had trouble 

19 transitioning. 

20 In the case of Marlboro, I'm sure, looking 

21 back — that's why I feel so strongly about this 

22 concept of brand equity that we discussed yesterday — 

23 Marlboro had a sufficient image in the eyes of the 

24 public smokers: the cowboy, the west, horses. Its 

25 equity was strong enough that when it lost the motion 

34912 

1 and sound that television represented, people still 

2 understood what Marlboro was, even though it was on a 

3 static print page. 

4 And in reality, it may be the only brand that 

5 made a really successful transition from the late '60s 

6 into the '70s. 

7 Q. Winston, which you just mentioned, is a 

8 perfect example of a brand which was unable to make the 

9 transition? 

10 A. I don't know all of the inner workings of 

11 Winston because it wasn't my brand. And as I said 

12 yesterday, I think Marlboro products tested better than 

13 Winston, but I will tell you a brand I am familiar with 

14 that made no transition at all that I was responsible 

15 for, and that was Bensons & Hedges. It could not make 

16 the transition from what it was, a television brand, 

17 into the print world. 

18 Q. Well, when television advertising was still 

19 allowed, Winston was the number one brand in America? 

20 A. I believe that's a true statement. I 

21 believe — subject to Pall Mall, Paul Mall being number 

22 one. 

23 Q. Because I believe you said yesterday that 

24 Marlboro became and has remained number one, but became 

25 number one in about 1978? 

34913 

1 A. Correct. And so we're talking '71, and I 

2 just don't remember whether Pall Mall or Winston was 

3 number one at the time of the broadcast ban. 

4 Q. Okay. But once Winston could no longer 
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advertise the famous jingle, "Winstons tastes goods 
like a cigarette should," for whatever reason they 
started to go down? 

A. Well, they started changing campaigns a lot. 
They had many campaigns in the 1970s. 

Q. Okay. 

What was — now, I know that the — what was 
it called, the theme music in connection with the 
Marlboro ads? Is that how you referred to the music? 

Or simply the — 

A. I called it the Marlboro music. And as you 
know, it was the theme song from the movie. The 
Magnificent Seven. 

Q. Correct. The Magnificent Seven, of course, 
was a western with Yul Brynner and Steve McQueen, and 
Charles Bronson, where they were outlaws, but they were 
basically do-goodders in this movie because they came 
into a Mexican village and the villagers were being 
attacked by bandits, and these seven guys, you know, 
helped the villagers fight the professional criminals, 
correct? 

34914 

A. Yes. And I will — I was going to compliment 
you, but go ahead. That's all right. 

Q. Okay. 

Well, you've seen that movie a lot? 

A. I've seen it a lot. 

Q. You've listened to that music a lot? 

A. More than I've seen the movie. 

Q. What was the — what did Philip Morris have 
to pay, if anything, to get the rights to use that 
music — obviously the music was not done for Marlboro; 
the music was done for the movie? 

A. Correct. And the ad agency was the one that 
conceptually coupled the music to Marlboro. I'd like 
to not give you a number, because I may be factually 
incorrect, but I can say this: When the original music 
was licensed from United Artists, which owns The 
Magnificent Seven, it was licensed for a pittance, just 
a pittance. I want to say — can I say what I think it 
was, if it — 

THE COURT: Yes. All right. As long as you 
preface with saying it may not be accurate. 

A. (Continuing) It may not be accurate. I 
think it was $25,000 a year, believe it or not. The 
license was for a fairly long number of years, and when 
it was renegotiated, I can assure you it was licensed 

34915 

for a lot more than that, and each subsequent 
negotiation. 

Q. How much? 

A. I believe, again, subject to correction — 

Q. You're not sure, you think? 

A. I'm not sure. I believe the last licensing 
agreement was like for $800,000 or a million dollars a 
year. 

Q. A year? 

A. Yes. 

Q. From $25,000? 

A. Yes. Yes. 

Q. You think the United Artists guy who sold it 
for $25,000 is still around? 

A. I don't know. 
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Q. Okay. Now, in May 1, 1997, Philip Morris 
changed its corporate structure and appointed a chief 
operating officer by the name of William Web, and that 
was someone that you would report to, Mr. Web, correct? 

A. Yes. 

Q. Now, before that time, you — the only one 
you had over you was Geoffrey Bible? 

A. Yes, sir. 

Q. Okay. But when Web came in, you had two 

people, Web and Bible? 

34916 

A. Right. 

Q. Okay. Is Web still with the company? 

A. Yes, he is. 

Q. In the same — same title? 

A. I believe so, yes. 

Q. Did that restructuring have anything to do 
with your decision to retire? 

A. No. That was done well ahead of my decision 
to retire. 

Q. Now, you would agree that cigarettes, as a 
product, rank in one of the top three categories for 
brand locality? 

A. I don't know that for a fact. I think it's 
probably generally true. I just don't know what it is 
today. 

Historically, it certainly has been. 

Q. You say historically that's been — 

A. Yes. 

Q. Okay. Okay. 

During your tenure at Philip Morris, about 
how many employees were in the New York office on Park 
Avenue? 

A. We're going to have to be more specific 
because the corporate group was there, the Philip 
Morris USA group was there. 

34917 

Q. Just a rough estimate. 

A. The building? 

Q. Yes. 

A. How many people were in the building? 

Q. Right. 

A. I think 1600. 

Q. Okay. And the policy was that every employee 
in the New York office got a free carton of cigarettes 
every week? 

A. Yes, sir. 

Q. Including you? 

A. Yes, sir. 

Q. Isn't it a fact that Philip Morris, and I 
think this is perhaps widely misunderstood, that Philip 
Morris basically liked the idea of the television ban? 
And agreed to it? 

A. Philip Morris did agree to it. I can't speak 
for Philip Morris at that time. I was the Marlboro 
brand manager. I did not like it. It made my life, 
you know, very challenging and very difficult, and the 
ground rules changed. 

I really can't speak to what Philip Morris 
liked or didn't like at that point. 

Q. Well, I thought — you certainly, by virtue 
of your many years at Philip Morris — and, I mean, 

34918 
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1 you're familiar with the history. Even though it may 

2 not have been your decision to make, but isn't it fair 

3 to say that Philip Morris, as a company, agreed — did 

4 not fight the television ban? 

5 A. That is correct. And, you know, as a student 

6 of the industry, I've read a lot of commentary. You 

7 asked me what I knew. And I didn't know whether Philip 

8 Morris was happy or not, but they did not oppose the 

9 broadcast ban. 

10 Q. And you also know — again, I'm not asking 

11 you this from your personal eyewitness knowledge, but 

12 something you know. Historically and factually, you 

13 know that the reason Philip Morris did not oppose the 

14 television ban was because the policy under television 

15 advertising was that for every three times a Philip 

16 Morris ad appeared, the American Cancer Society could 

17 put on a famous person dying of cancer who looked in 

18 the camera and said, "Don't smoke. Look what it's done 

19 to me," and you all figured the trade-off was worth it? 

20 You figured you'd give up your great Magnificent Seven 

21 music if you could get rid of Yul Brynner and other 

22 people dying of cancer who blamed their cancer on 

23 cigarettes? 

24 MR. HEIM: Objection, Your Honor. It's an 

25 argument in the pose of a question. 

34919 

1 THE COURT: Overruled. 

2 A. Okay. I want to take your question apart 

3 piece by piece. 

4 Q. Take it apart any way you like. 

5 A. "Take it apart" is probably not a nice way to 

6 say it. I'd like to answer your question piece by 

7 piece. 

8 First of all, it is a fact that in that 

9 period of time, the Federal Communications Commission 

10 had made a ruling that for every three cigarette 

11 commercials, that the networks were required to donate 

12 one commercial to the anti-cigarette groups, group or 

13 groups, free of charge. That's a fact. And that was 

14 going on. 

15 I do not know, personally, that the American 

16 Cancer Society did or didn't do what you said. I don't 

17 know, frankly, how it was determined who got those 

18 anti-cigarette commercials divvied up. And I don't 

19 know the mechanism by which the networks negotiated 

20 with that or dealt with that, but there were 

21 anti-cigarette commercials on the air at a ratio of one 

22 anti-cigarette commercial to every three cigarette 

23 commercials. That is factually correct. 

24 Q. Well, Mr. Morgan, I mean, you're not telling 

25 us, or are you, that you personally never had occasion 

34920 

1 to see an individual suffering from cancer in one of 

2 those, as you describe it, an anti-cigarette ad, 

3 telling the public, "This is what cigarettes have done 

4 to me"? 

5 A. I actually do not remember the specific ads. 

6 I'm certainly aware there were — 

7 Q. Okay. 

8 A. — numerous forms of anti-cigarette 

9 advertising going on. And the reason I'm being so 

10 particular is that your question, you know, was very 

11 specific, that the American Cancer Society got an ad. 
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and I just don't remember that. 

But the premise that you're operating under 
is absolutely correct. 

Now, the last part of your question is, I was 
not high enough in the company to attest to what the 
company felt or didn't feel about the value of the 
trade-off that you mentioned. I know it was done. I 
know that, as the brand manager, I was very concerned 
because I was losing what I thought was the best weapon 
that I had as a marketer. I was not a happy camper. 

Q. The motion and the music? 

A. Yes. 

Q. You were losing that? 

A. Yes, as the brand manager. But I cannot 
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attest or tell you what the innermost calculations of 
the company were on this trade-off you mentioned. 

It's been widely reported, I agree with you, 
Mr. Rosenblatt: People who've written about the 
industry have written that the companies were happy. I 
don't know that. 

Q. And it's also a fact — and I'm sure you're 
familiar with the background of what led up to the ban 
of cigarette advertising on radio and television. I 
mean, it's not something that occurred overnight? 

A. To me, it's part of the continuing 
controversy surrounding the product. 

Q. Well, I'm talking about an event. You know, 
up until a certain date, cigarette advertising was 
allowed on television, and after I think it was January 
1, 1971, it was banned. 

And all I'm asking you is, you are aware, 
from your reading, from your having been a president 
and CEO of Philip Morris, that the reason it was banned 
by the United States Congress, which represents the 
people of this country, and the Federal Communications 
Commission, was because they did not believe you, or 
Philip Morris, or RJ Reynolds, or Brown & Williamson, 
or Lorillard — 

MR. HEIM: Your Honor, I'm going to object. 
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BY MR. ROSENBLATT: 

Q. — when you said you didn't market to kids? 

THE COURT: Hold on a second. 

MR. HEIM: I'm going to object. This 
question is an argument that calls for speculation. 

THE COURT: Let's see if we can parse it out. 

Hold on one second. Let me reread it. 

Yes. I'll sustain the objection. I think 
you're going to have to rephrase this. You're asking 
for a lot of things, governmental reasons for certain 
things that he may not know of. 

BY MR. ROSENBLATT: 

Q. Well, you're familiar with what was the 
rational, what was the thinking, as expressed in the 
public arena, as to why cigarette advertising was 
singled out from any other form of advertising and 
banned in 1971? 

A. Well, first of all, cigarette advertising is 
not the only form of advertising that was banned on 
television. Alcoholic beverages, liquor, cannot 
advertise on television. 

I don't believe that condoms could. I'm not 
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sure whether they can or cannot now. 

There are a number — 

Q. Well, beer can still advertise. 
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A. Beer, and so can wine, I believe. 

But with regard to cigarettes, this is my 
memory. And I read the testimony. I do not believe 
that it is a fair characterization to say that the 
reason Congress banned television advertising, and why 
the companies agreed, was because Congress felt the 
cigarette companies were marketing to kids. 

If you read the language of that debate, the 
debate was about the medium of television; it wasn't 
about cigarette marketing and cigarette practices. It 
was about the medium of television and how invasive 
television is into homes, and they kept using the 
phrase "involuntary exposure"; that children were 
involuntarily exposed to cigarette advertising on 
television uniquely. 

Okay. It wasn't about the practices of the 
cigarette companies that was being debated. Everybody 
advertised on television. It was about the specific 
nature of television. 

So, I don't agree with your characterization, 
that this was because everybody thought that the 
cigarette companies were marketing to children. I just 
don't think that's true or accurate. 

Q. But you would agree that it is true and 
accurate that the rationale, from the standpoint of 

34924 


Congress, was: We're banning cigarette advertising on 
television because we want to protect kids; we don't 
want kids to smoke? 

A. Absolutely. 

Q. You agree? 

A. I totally agree with that, yes, sir. 

Q. Okay. What is the financial 
arrangement —and obviously this is in thousands and 
thousands of retail stores. You walk into a, as you 
characterize, you know, a mom-and-pop kind of grocery 
store, a small grocery store, and you see the 
ubiquitous Marlboro ad, how does that work? What do 
you pay the retailer in order for the retailer to give 
Marlboro better exposure than any other brand of 
cigarettes? 

A. Okay. May I ask the Judge a question? 

MR. ROSENBLATT: Absolutely. I hope he 
doesn't answer. 

(Discussion off the record.) 

THE COURT: The question basically was that 
while he may know generally the answer, he would have 
to confer with somebody to get more specific 
information. 


MR. ROSENBLATT: So from my standpoint — 

THE COURT: I will let him know, as he knows 

34925 


the answer, without speculating on what somebody else 
may add. 

THE WITNESS: Okay. 

BY MR. ROSENBLATT: 

Q. Who would you consult with, by the way? 

A. There is a person in the room. 

Q. Okay. 
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THE COURT: All right. Just beyond that. 

THE WITNESS: Okay. 

A. I'm going to guess that if you take, on 
average — it's paid by the volume of the store, so the 
more business they do, the more payment they get. 

I am going to guess today, on average, in an 
average store, that Philip Morris would pay that 
retailer, for a full merchandising package, which would 
be a counter display, or now behind the counter in many 
cases, nonself-service, maybe the overhead pack 
merchandiser that holds all of the different brands of 
all of the different companies, and another piece of 
signage, I'm going to guess that that store would 
make — would be paid by Philip Morris $220 a month. 

180 to 220 a month. 

Q. As of the time you left Philip Morris, that 
was — that, in your opinion, would be an average 
payment? 
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A. Yes. And that really could be off by 30 
percent. 

Q. Either way? 

A. Either way. I'm trying to be on the high 

side. 

Q. Now, Philip Morris, we went over the 
various — some of the various promotions yesterday. 
Philip Morris has what's known as a fulfillment 
department which has to do with consumer promotions, in 
the sense of: Send us the box tops and we'll send you 
a windbreaker or a nap sack? 

A. Yes. The fulfillment department was 
created — established as a result of the Marlboro 
miles program we talked about yesterday. 

Q. And the Marlboro miles program was 
established in what year? 

A. 1993/4. 

Q. During the period of time that you were 
president and CEO at Philip Morris, from December of 
'94 until November of '97, you were totally bypassed on 
all smoking and health-related issues; isn't that 
correct? 

MR. HEIM: Objection. 

BY MR. ROSENBLATT: 


Q. That was handled by another department? 
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MR. MOSS: Objection. 

MR. HEIM: Beyond the scope and covered. 
Repetitious. 

THE COURT: At the time that he was 

president. 

MR. ROSENBLATT: It's just — not going — 
well. Judge — 

THE COURT: I don't have any problem with 

that. 

You may answer the question. 

A. No. 

BY MR. ROSENBLATT: 

Q. No, what? 

A. No is the answer to your question. 

Q. No, no. Let's back up, because there's been 
an objection. There's been a ruling. 

THE COURT: Just repeat the question. 

MR. ROSENBLATT: Yes. 
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19 BY MR. ROSENBLATT: 

20 Q. My question was: Isn't it true that during 

21 the period of time you were president and CEO at Philip 

22 Morris, that you were totally bypassed on smoking and 

23 health issues, and those kinds of questions and issues 

24 went directly to your boss, Geoffrey Bible? 

25 A. No, sir. 

34928 

1 Q. This is Minnesota, Volume 68. The date, 

2 April 23, 1998. Page 13,630. 

3 And I'm starting on Line 5. These are 

4 questions that were asked to you in Minnesota, 

5 Mr. Morgan, and these were your answers. 

6 Question: Now, you also said something 

7 about, you didn't ask research and development to 

8 provide some proof that low-tar cigarettes were safer 

9 when you became CEO, because the whole health issue was 


10 

on 

a different reporting track; is that what you told 

11 

us? 




12 


Answer: 

Yes . 


13 


Question 

: It was going 

straight to 

14 

corporate? 



15 


Answer: 

Yes, it was. 


16 


Question 

: Straight to 

the holding company? 

17 


Answer: 

Yes . 


18 


Question 

: They didn't 

have any scientists 

19 

there, did they? 



20 


Answer: 

Yes, they had 

scientists on staff. 

21 


A. Your question to me was 

: Did all — did 

22 

smoking and health 

totally bypass 

me and did it go to 

23 

Mr. 

Bible? 



24 


And the . 

answer is, it did not go to 

25 

Mr. 

Bible. 
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1 MR. HEIM: I object. Your Honor, as to 

2 making — 

3 A. (Continuing) And on some matters of smoking 

4 and health, it did not bypass me at all. I was 

5 involved over six months on a product issue on Marlboro 

6 that I managed. Not a classic smoking and health, but 

7 a potential recall on Marlboro. 

8 BY MR. ROSENBLATT: 


9 

Q. 

Well, then, why didn't you answer the 

10 

question 

with that qualification? 

11 

A. 

Because — 

12 

Q. 

In Minnesota, when the question said: 

13 

Because the whole health issue was on a different 

14 

reporting 

tract; is that what you told us? 

15 


And you said: Yes. 

16 


Question: It was — it was going straight to 

17 

corporate 

9 

18 

A. 

That doesn't mean Mr. Bible, Mr. Rosenblatt. 

19 

You asked 

me whether it went to Mr. Bible. 

20 

Q. 

That's true. That's true. 

21 

A. 

It did not go to Mr. Bible. 

22 

Q. 

Who did it go to? 

23 

A. 

It went to Mr. Firestone and Mr. Goldberg. 

24 

Q. 

Firestone or Goldberg? 

25 

A. 

Both. 
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1 

Q. 

Both. Where were they in relation to you and 

2 

Bible in 

the chain of command? 

3 


MR. HEIM: Your Honor, this is far beyond the 
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scope. 

THE COURT: I don't know. 

MR. ROSENBLATT: Your Honor, let's not have 
speaking — 

THE COURT: Let's come over and talk about 

it. 


(The following proceedings were had at 

sidebar:) 

THE COURT: Okay, if the question is, "Was it 
totally bypassed, the smoking and health issues?" the 
answer might — 

MR. ROSENBLATT: To corporate. 

THE COURT: Where are you going with that? 

MR. ROSENBLATT: Judge, if he wasn't 
nitpicking with me, I'd have been done. I just — that 
was the only thing I wanted to establish, was, from my 
standpoint, in final argument, it relates back to his 
earlier testimony, which I'm not going to go into. I 
just wanted to make it very, very clear that he was 
president, he did not deal with smoking and health 
issues, and it would have been over. But then he 
started making distinctions. 
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THE COURT: Now he said he was. 

MR. ROSENBLATT: Now in corporate. 

THE COURT: Now he said some things were. 

MR. ROSENBLATT: It goes to his credibility. 
He contradicts it. 

MR. MOSS: No, it doesn't. 

MR. HEIM: First of all, it wasn't proper 
impeachment because the — 

THE COURT: I gree with you, it wasn't proper 
impeachment. You modified your question with 
Mr. Bible. He said no, it wasn't; it was 
Mr. Firestone. So — 

MR. HEIM: Then second, beyond that, this is 
not a marketing — this is a marketing person. It's 
beyond the scope. He testified before at length about 
what he was responsible for and what he did. It's 
totally beyond what he's here to talk about and did 
talk about on direct. 


THE COURT: It is in that regard beyond the 
scope of the examination on direct. If he had opened 
the door on this issue during the direct, that's okay; 
you could review that testimony. 

MR. ROSENBLATT: Okay. 

THE COURT: All right. I agree. It's 
outside the scope. 
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Okay. 

MR. ROSENBLATT: Probably — I'm going to go 
past the lunch hour, but, you know, not — I'll be done 
in the early afternoon. So whenever — I'm just 
mentioning because we're all up here. 

THE COURT: It's quarter of 12. 

MR. ROSENBLATT: I can go till 12, 12:15, 
whatever your pleasure is. I just wanted to let you 
know I would not finish. 

MR. HEIM: You figure you'll be finished 
sometime not long after lunch? 

MR. ROSENBLATT: I would think within an 
hour, hour and 15 minutes after lunch. 

MR. HEIM: Okay. 
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MR. ROSENBLATT: I have some documents. 

MR. HEIM: I want to try to get him out of 
here this afternoon. 

MR. ROSENBLATT: Yes. I understand. 

THE COURT: Okay. So, you know, 12, 12:15. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

BY MR. ROSENBLATT: 

Q. You had mentioned yesterday, when Mr. Heim 
was questioning you, a Philip Morris employee by the 
name of Myron Johnston — 
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A. Yes. 

Q. — in relation to certain documents, 
correct? 

A. Yes, sir. 

Q. Johnston is a Ph.D., isn't he? 

A. I do not know that. I don't quibble with 
you, but I just don't know that. 

Q. You just don't know. 

Johnston has had a very long career at Philip 

Morris? 

A. He had. I believe he's retired now. 

Q. He retired after you? 

A. No. He retired before me. 

Q. Like about a year or two maybe before you? 

A. No. I believe he retired in the late 1980s. 

Q. You remember giving a speech to a vendor 
conference in Richmond in January of 1996? This is 
Engle Exhibit No. 5786. And I'll hand it to you and 
give you some time — 

A. Okay. 

Q. — to familiarize yourself with it. 

First of all, what is the vendor conference? 
The title of this is: James Morgan to "Straight Talk" 
vendor conference, and you apparently gave a speech 
first in New York City, and then about a week later in 
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Richmond. 

So, what is the vendor conference that this 

refers to? 

A. The vendor conference was an annual event at 
which Philip Morris invited the people who sell to it, 
its vendors, to a luncheon or dinner conference, where 
the company talked to them about the state of the 
business and what was going on in the industry. 

Q. Okay. Go to Page 22 of this document. 

So, how did this work? You wrote out your 
speech at first, or as you gave your speech someone was 
taking notes? I mean, because this is — this is what 
I construe to be a record of an oral speech that you 
gave to a group. You may not remember, and that's 
fine. 

A. I've given speeches all kinds of ways. I 
don't remember. I believe that this was a written 
speech. 

Q. Okay. 

A. But written in my style, which may sound like 

I said it and it was then recorded. I don't know. My 
guess is it's something like that. I think I would 
have either spoken from very tight notes or a written 
speech. 

Q. Okay. Page 22. Are you there? 
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A. Yes, I am. 

Q. Okay. And this is what you say: With the 
launch of each of these huge programs, Marlboro 
Adventure Team in 1993, followed in 1994 with Marlboro 
Country Store, and in 1995 with "Get the Gear," the 
question has been: Can you top this? 

And each time we have, in fact, topped the 
preceding blockbuster program. Through the success of 
these programs, we have made Marlboro gear the third 
largest mail order business in the United States, 
comparable in scale to L.L. Bean and Land's End. 

That is truly a remarkable success, isn't it, 
that a cigarette brand is at the level of these 
incredibly large mail order businesses? 

A. Well, it is statistically certainly a 
success, but you also must remember that there are 
approximately 12 million Marlboro smokers in the United 
States who already buy the product, all right, and to 
whom the miles are something they already get. 

So, it's not like we went out and created 
from scratch a mail order business. 

Q. You've got your database? 

A. You have your smokers. 

Q. And you've got your smokers, and your 
database is 25 million? 
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A. Correct. 

Q. Okay. Go to Page 25, the second paragraph. 
When I first looked at this, I thought it was a 
misprint. 

On the day of the offer, there were more than 
a million attempted phone calls. 

On the day of what offer? 

A. It's in the previous paragraph. But the 
answer to your question is, at one point, having, in 
these continuity programs, having offered windbreakers 
and stoves and lanterns and caps and sweatshirts, we 
decided to try offering a really high value item that 
people could collect as a group, see that you could get 
20 or 30 people together to collect miles and really 
get something spectacular. 

So, we picked a pool table, and we put out 
the catalogue, and the first day that people were 
eligible to call in and sign up as a group to go for 
the pool table, because there are only a limited 
number, there were a million attempted phone calls. 

Q. Did you know there were that many pool 
players in America? 

A. No. But I think what it really was was 40 — 
40,000 people calling 50 times each. I sort of checked 
on that, and the phone company reported there were a 
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constant — what's that called — repeat dial. There 
was just constant repeat dialing to access the 800 
number. 

Q. Well, that's really — to a certain extent, 
you were a little suspicious, I guess? 

A. Not suspicious. I just couldn't believe a 
million people would waste their time calling up. 

Q. And you were right? 

A. Yes. 

Q. And you were right. Just like with respect 
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to people that send in forms asking for Marlboro 
merchandise saying they're 21 and over, you just take 
that on faith, because a lot of them could be lying? A 
lot of them could be 13? 

A. Some of them could be. But, again, I think 
we've acted responsibly in checking back to make sure 
that's an absolutely minimum issue. 

Q. Let's go to another speech that you made. 

This one, about 30 miles from here. Fort Lauderdale, at 
the Greater Fort Lauderdale Advertising Federation, 
Governor's Club Hotel, May 13, 1971, Plaintiffs' 

Exhibit 5788. 

Go to Page 14 of this document. 

A. I haven't gotten there. 

Q. You're there? 
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A. No, I'm not. I'm just refreshing. 

Q. Okay. Tell me when you're there. 

A. This is 28 years ago. 

Q. Of course, 1971 was the year of the 
television and radio ban? 

A. I would have, on May 13th, been dealing with 
that, of that year, yes. 

Q. I think when you rub the papers on the 
microphone, that's what's causing the static. 

A. I'm very sorry. 

Q. No problem. Just lift it up. 

A. And you wanted me to go to what page? 

Q. Page 14. 

A. Okay. I'm almost there. 

Q. And then the second paragraph. 

And you're speaking to an audience of 
advertising peopie? 

A. Either advertising agencies or advertising 
people at companies, I wouid guess, yes. 

Q. Okay. And you say, on Page 14: We have long 
believed — we have long believed that the role of 
cigarette advertising is to attract smokers from 
competitive brands, rather than induce nonsmokers to 
start smoking. We failed to convince the Federal 
Communications Commission of this. But the truth of 
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our contention is borne out by our industry's 
experience since the TV ban. 

It is true that you — you said it: We 
failed to convince the members of the Federal 
Communications Commission that our advertising is 
designed to attract switching smokers rather than 
induce nonsmokers to start smoking. 

A. Yes, but I want to be very careful on this 
because I don't want to mix up two things. Not that 
you have, but it's very important. 

The preceding pages of this speech talk about 
what we talked about before, which is the FCC ruie 
about giving one anti-smoking commercial free for every 
three TV commercials, cigarette commercials. That's 
what this refers to in terms of failing to convince the 
FCC about the fairness doctrine, where they said it 
would be fair for the anti-cigarette people to get one 
commercial for every three cigarette commercials. It 
does not relate to the broadcast ban which we taiked 
about in Congress. 

Those are two compietely separate animals. 
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22 Okay? 

23 Q. I'm not sure — I'm not sure I'm 

24 understanding you. I understand we're on Page 14. 

25 A. Right. 
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1 Q. We're in the middle of the speech. 

2 But as I look at this paragraph and connect, 

3 when you say, "We failed to convince the FCC of this," 

4 I want to ask you, does that not relate to your first 

5 sentence, "We have long believed that the role of 

6 cigarette advertising is to attract smokers from 

7 competitive brands rather than induce nonsmokers to 

8 start smoking. We failed to convince the FCC of this"? 

9 A. If I may, I would refer you to the top of 

10 Page 9, in the same speech, where I said: Any of us 

11 associated with the advertising business today should 

12 be quite concerned about the precedent that was set in 

13 regard to cigarette advertising. 

14 The Fee's willingness to apply the fairness 

15 doctrine against cigarettes makes every consumer 

16 product vulnerable to the same treatment. 

17 That was what this — the paragraph you're 

18 referring to, it was not about the broadcast ban. It 

19 was about — I want to make sure, because there's a 

20 sophisticated difference — that the FCC's decision 

21 related to the granting of one anti-cigarette 

22 commercial for every three cigarette commercials, and 

23 that's what I was referring to in this speech, not the 

24 elimination of broadcast advertising. 

25 Q. So when you say, "We failed to convince the 

34941 

1 Federal Communications Commission of this," are you 

2 saying that what you failed to convince them of was, in 

3 effect: Look, you know, let us advertise and it's 

4 unfair and it's wrong to require an anti-smoking 

5 commercial simply every three times we advertise? 

6 A. To be donated free. 

7 Q. Okay. You say — 

8 A. That's what the industry failed to convince 

9 the FCC of, yes, sir. 

10 Q. And having failed to convince them of that, 

11 as far as you know, from an historical perspective, 

12 Philip Morris decided: Well, if they're going to 

13 require that anti-smoking commercial with someone 

14 suffering from lung cancer, the heck with it, and we'll 

15 agree to the ban? 

16 A. That — that is what the historians say. I 

17 do not know that for a fact, as I said before. 

18 Q. Page 18, the top paragraph. And this, of 

19 course, is you talking: 

20 We like to feel that every facet of the 

21 marketing program at Philip Morris has been developed 

22 to a professional peak. However, if I were to single 

23 out any one activity to explain the unique success 

24 story of our company, I would point to our advertising. 

25 Do you stand by that statement today? 

34942 

1 A. I stand within the context of marketing. I 

2 think in the case of Marlboro, if you look at 

3 Marlboro's marketing, that its advertising has been its 

4 strong point. I said yesterday, and I continue to 

5 believe, that Marlboro's product and the quality of its 

6 product is a more important factor in its success than 
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is advertising. 

Q. Well, wouldn't you agree that your statement 
at face value seems to be a lot broader than that, 
because you say: If I were to single out any one 
activity to explain the unique success story of our 
company — our company being Philip Morris — I would 
point to our advertising. 

A. Sir, we can quibble for a long time on this. 
This was given to a marketing group, an advertising 
group, and this, "If I were to single out" that you 
just read, there is a comma ahead of that, and what I 
said was: We like to feel that every facet of the 
marketing program at Philip Morris has been developed 
to a professional peak; however, if I were to single 
out any one activity, meaning in my mind any one 
marketing activity, to explain the unique success story 
of our company, I would point to our advertising. 

Okay. Interpret how we will. 

Q. You and Mr. Heim discussed certain Roper 
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documents, and to those people familiar with 
advertising and polling, Roper was almost as well known 
as Gallup, in terms of — I mean, it's a well-known — 

A. Oh, fully. 

Q. Okay. And this. Plaintiff's Exhibit No. 22, 

the date of this is June 12, 1970. 

Okay. This is a memo from Shirley Wilkins — 

A. I'm sorry. I was hitting it again. I'm just 
going to push back. 

Q. That's okay. 

This is a memo from Shirley Wilkins and Bud 
Roper to Steve Fountaine. 

Fountaine was the head of marketing at one 

time? 

A. No. 

Q. What was his job? 

A. Mr. Fountaine was head of market research. 

Q. Head of market research. Okay. 

And the subject is: Suggestions for research 
to answer questions raised on Philip Morris' bench mark 
study. And follow along with me in the first 
paragraph: 

In our recent presentation to management on 
the 1970 bench mark study, Mr. Cullman — Mr. Cullman 
being the — 
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A. The chairman of the board. 

Q. — the chairman of the board. 

— Mr. Cullman questioned the 6.4 percent 
share for Marlboro that the study showed, and our 
explanation that the discrepancy between this share and 
Marlboro's actual 9 to 10 percent sales share was due 
to the fact that Marlboro has such a high percentage of 
its smokers among the types of young people, our survey 
misses, of necessity, on college — on-campus college 
students, those in the military and those under 18 
years of age. He requested that research be 
recommended which would confirm or negate this reason 
for the discrepancy. 

So, basically Mr. Cullman, the chairman of 
the board for Philip Morris, the number one guy in the 
company, gives an assignment to the Roper polling 
organization? 
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18 A. Yes. That's what this says. The research 

19 was never carried out. 

20 Q. Okay. Go to the last paragraph, still on 

21 this page: 

22 There are three groups where smoker 

23 percentage and Marlboro shares need to be checked. 

24 College students living on campus, young 

25 people in the 14 to 17 age group and men in the 
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1 military service. 

2 Go to the next. Page 2, and at the bottom 

3 there is a heading which says: Young people, 14 to 17. 

4 To get a reading on the smoker percentage and 

5 Marlboro's share among teenagers not covered in the 

6 bench mark study, we recommend interviewing young 

7 people at summer recreation centers, at beaches, public 

8 pools, lakes, et cetera. This will not provide a 

9 projectable sample of people in this age group, but it 

10 has several advantages. 

11 The low at-homeness of this group, combined 

12 with their incidence in households, would make 

13 house-to-house interviewing quite expensive. In 

14 addition, true answers on smoking habits might be 

15 difficult to elicit in the presence of parents. 

16 Now, what that's suggesting is that these 

17 kids 14 to 17 be interviewed when their parents are not 

18 around? 

19 A. That's what it's suggesting. Again, this was 

20 written by nonPhilip Morris people. This was written 

21 by Shirley Wilkins and Bud Roper of the Roper 

22 organization with regard to a poll they proposed. 

23 Secondly, it's as — I might just point out 

24 that it said that regularly they miss these people of 

25 necessity, meaning they do not — they're not allowed 
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1 to talk to them. They're proposing to do something 

2 different. 

3 And thirdly, I know that this poll was never 

4 approved. 

5 So it wasn't — it was a proposal to Philip 

6 Morris that was not carried out. 

7 Q. Yes. It was a proposal that — Philip Morris 

8 asked for a proposal? 

9 A. No. I believe what it says — 

10 Q. It says Cullman; isn't that what it says? 

11 A. No. I believe what it says. It says that 

12 there's a discrepancy between the Roper numbers and the 

13 national numbers, and he requested that research be 

14 recommended. And when the type of research was 

15 recommended that they recommended, it was turned down. 

16 Q. Is there a document that exists turning it 

17 down? 

18 A. Yes, there is. I don't have it with me, 

19 obviously, but there is a memo from Mr. Fountaine 

20 subsequent to this date, which says that there's — 

21 that this research should not be carried out, and he 

22 was the controlling factor. I'm sorry; you have to 

23 take my word for it. I don't know whether it's in this 

24 case or not. 

25 Q. Well, I have two choices now, take your word 
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1 or not? 

2 A. Or come back on it later. 
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Q. Okay. 

Now, in this paragraph that I just read to 
you: "To get a reading on the smoker percentage and 

Marlboro's share among teenagers not covered in the 
bench mark study," you would agree it's simply presumed 
not only by Roper but by Marlboro that there is a 
certain percentage of underage smokers that smoke 
Marlboro? 

A. Yes. We know that, yes. 

Q. You know that? 

A. Yes. We know that from the government data. 

Q. And at least Roper is suggesting, in the next 
paragraph on Page 3: We suggest having interviewers 
obtain interviews with those who appear to be between 
the ages of 14 and 21? 

A. Yes. That's what Roper suggests. And, you 
know, there are lots of suggestions. We've gotten 
suggestions that we sponsor, you know, nursery school 
picnics, too, but you don't necessarily do a lot of 
things that are suggested. 

Q. Well, Roper — Roper is hardly some guy off 
the street that knocks on a Philip Morris door and just 
starts shooting off his mouth with suggestions? 
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A. You're right. Roper had been a long-time 
business partner of Philip Morris, and he was answering 
a very specific question. If you want to explain the 
discrepancy between what we knew was Marlboro's share 
and what shows up in the Roper reports, you would have 
to go interview people who we normally are not allowed 
to interview: college students, military and people 
below legal age. 

And the company said: No, don't do it. 

Q. And Philip Morris had a continuing 
relationship with the Roper organization for many 
years? 

A. I believe it still does today. 

Q. Still does today. 

They're in the same building, aren't they? 

A. No. 

Q. They were back then? I thought I saw a 
document which gave the address — the Park Avenue 
address as the same building? 

A. I think that may have been the old 100 Park 
Avenue, not the 120 the company is in — you may be 
right. I don't remember that. 

Q. When did you move — when did Philip Morris 
move from 100 to 120 Park Avenue? 

A. 1981, maybe. 
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Q. Okay. Go to Page 4, just before the heading: 
Military Personnel: In our opinion, this suggested 
approach will provide a good reading on the Marlboro 
share among very young smokers, as well as adding 
information on college student smoking habits. 

And although you say you don't market to the 
very young, it's a given and it's an accepted fact that 
there is a certain number of very young kids who smoke 
Marlboros? 

A. I accept that fact, but I don't accept that 
this document was trying to get information on them 
specifically. It was trying to rationalize and explain 
a difference in two numbers. 
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Q. And as a matter of fact, when you look at the 
last page of this Roper document, the title is: 

Estimated Total Marlboro Share: "Based on assumed 
smoker and Marlboro share percentages for resident 
college students, 14 to 17 years old, and military 
personnel," and then there are numbers dealing with 
these various categories, including the population of 
14 to 17? 

A. Yes. That's there. 

MR. ROSENBLATT: Good time for a break. 

Judge? 

THE COURT: All right. We'll take our lunch 
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break as usual. Be back at 1:30. 

1:30, folks. 

The same rules apply. 

(The jury was excused from the courtroom.) 
(A lunch recess as taken at 12:10 p.m.) 
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